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JOINT APPENDIX 
Case No. 10,289 
In the 

United States Court of Appeals 

Fob the District of Columbia 


In the Matter 
of 

The Application of J. DONALD HAL- 
STED, E. M. NICHOLS and B. F. 
GRIZZLE as a Protective Committee 
for the Holders of the Common Stock 
of Long Island Lighting Company, 

Petitioners, 

for Review of an Order dated March 31, 
1949 made by the Securities and Ex¬ 
change Commission in Proceedings en¬ 
titled “In the Matter of J. Donald Hal- 
sted, E. M. Nichols and B. F. Grizzle, 
as a Protective Committee for the 
Holders of the Common Stock of Long 
Island Lighting Company”. 


To the United States Court of Appeals for the District 
of Columbia: 

The petition of J. Donald Halsted, E. M. Nichols and B. 
F. Grizzle, as a Protective Committee for the holders of 
the Common Stock of Long Island Lighting Company, by 
Harold G. Aron, and Warren and McGroddy, their attor¬ 
neys, respectfully shows to the Court and alleges: 


Petition to 
Review. 
(Filed May 28 
1948.) 
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FIRST: Your petitioners constitute a protective com¬ 
mittee for the holders of common stock of Long Island 
Lighting Company (hereinafter called “Long Island”), 
which is a public utility corporation duly organized and 
existing under and by virtue of the law’s of the State of 
New York. 

SECOND: Long Island is engaged in the business of 
supplying electric energy and gas, directly and through its 
subsidiary corporations, all incorporated and located in 
the State of New York. 

THIRD: On or about December 16, 1944, Long Island 
filed in the office of the Secretary of State of the State 
of New York a duly executed and acknowledged Cer¬ 
tificate of Reduction of Capital Stock, bearing the con¬ 
sent and approval of the Public Service Commission of 
the State of New York, whereby the 3,000,000 shares of 
its common stock theretofore outstanding (hereinafter 
called original common stock) were converted into 250,000 
shares of new common stock at the rate of one of said 
new’ shares for twelve of said old shares, and whereby 
the par value of the theretofore outstanding shares of 
Series A and B Preferred Stock of Long Island was 
reduced from $100 per share to $60 per share, and the 
holder of each share so reduced became entitled to receive 
one share of the new common stock for each reduced share 
of preferred stock. 

FOURTH: Thereafter, the Securities and Exchange 
Commission initiated litigation to prevent distribution of 
such new shares of common stock, which have never been 
distributed. 

FIFTH: Upon information and belief, that the origi¬ 
nal common stock of Long Island had been listed upon the 
New York Curb Exchange. 
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SIXTH: Upon information and belief that after the 
commencement of such litigation an arrangement was en¬ 
tered into by and among Long Island, its Transfer Agents, 
and others, pursuant to which Long Island delivered to all 
persons depositing their certificates for old common stock 
a Certificate of Deposit entitling them to receive, if, when, 
and as issued either 

(a) the original common stock, or 

(b) The new common stock provided by the Certifi¬ 
cate of Incorporation of Long Island as amended 
by the aforesaid Certificate, or 

(c) Such other or different assets, 

as should be ordered and directed bv order of the Securi- 
ties and Exchange Commission thereafter to be made in a 
proceeding brought pursuant to the Public Utility Hold¬ 
ing Company Act of 1935 (Title 15, U. S. C. A., Sections 
79a-79z), confirmed and approved by order of an appro¬ 
priate District Court of the United States. 

SEVENTH: Upon information and belief, that many 
holders of the original common stock of Long Island de¬ 
posited their original common stock and received in ex¬ 
change therefor Certificates of Deposit as aforesaid. 

EIGHTH: There are pending at the present time pro¬ 
ceedings before the Securities and Exchange Commission 
pursuant to Sections 11(b)(2) and 11(e) of the Public 
Utility Holding Company Act of 1935 (hereinafter called 
the “Holding Company Act”) bearing the following 
caption: “In the Matters of Long Island Lighting Com¬ 
pany, Queens Borough Gas and Electric Company, Nassau 
& Suffolk Lighting Company, Long Beach Gas Company, 
Inc., File Nos. 54-136 and 59-83”, and proceedings under 
Section 10(a) of the Act bearing the following caption: 
“In the Matter of Consolidated Edison Company of New 
York, Inc., File No. 70-2019”, in which proceedings peti- 
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tioners have been granted participation and are presently 
taking part. 

NINTH: In said proceedings under Section 11 of the 
Act, Long Island has proposed a plan based upon consoli¬ 
dation of Long Island with its wholly owned subsidiaries, 
and issuance by the new consolidated corporation of com¬ 
mon stock which will be distributed to and among all of 
the stockholders of Long Island and its said subsidiaries, 
except the holders of Long Island’s original common stock. 
The plan proposes to distribute to the holders of the 
3,000,000 shares of Long Island original common stock the 
sum of 35£ per share to be paid out of future earnings. 

TENTH: In the proceedings under Section 10(a) of 
the Holding Company Act, Consolidated Edison Company, 
a corporation duly organized and existing under and by 
virtue of the laws of the State of New York and engaged 
in the public utility business therein, seeks approval of 
its proposal to offer to purchase all of the proposed com¬ 
mon stock of the proposed consolidated Long Island 
Lighting Company from those to whom it shall be issued 
for a price of approximately $28,000,000, payable in con¬ 
vertible debentures of said Consolidated Edison Company. 

ELEVENTH: On or about May 21, 1948, your peti¬ 
tioners duly executed and filed with the Securities and Ex¬ 
change Commission a declaration pursuant to Rule IJ-62 
of the Securities and Exchange Commission, which was 
thereafter amended and permitted to become effective by 
the Securities and Exchange Commission on or about 
June 10, 1948. 

TWELFTH: Petitioners communicated with the hold¬ 
ers of original Long Island common stock and solicited 
authorizations therefrom, and up to the present, have re¬ 
ceived such authorizations from the holders of 795,455 out 
of a total of 3,000,000 shares of such Long Island original 
common stock. 
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THIRTEENTH: On or about September 16,1948, peti¬ 
tioners filed a proposed Post-Amendment to their Declara¬ 
tion aforesaid, wherein and whereby, among other things, 
petitioners proposed to communicate with the holders of 
original common stock of Long Island to solicit voluntary 
contributions from said holders at the rate of 5% per 
share to finance the committee’s activities and proposed 
activities, which consist, among other things, of 

(a) opposing the Long Island’s plan of reorgani¬ 
zation submitted under Section 11(b)(2) of the Hold¬ 
ing Company Act designed to terminate all interest 
of the holders of original common stock of Long Island 
Company in return for payment of 35^ per share out 
of future earnings; 

(b) opposing and obtaining a reversal or modifi¬ 
cation of an opinion of the Public Service Commission 
of New York State, which holds that if Long Island 
Lighting Company be consolidated with its sub¬ 
sidiaries, the holders of original common stock of Long 
Island are not entitled to receive any share whatso¬ 
ever in the proposed consolidated corporation; 

(c) opposing approval by the Securities and Ex¬ 
change Commission of, and obtaining a modification 
of the proposed offer of Consolidated Edison Com¬ 
pany of New York to purchase all of the common 
stock of the proposed consolidated Long Island Light¬ 
ing Company, after re-organization, for a price of 
approximately $28,000,000 payable in the debentures 
of said Consolidated Edison Company; 

(d) calling and holding a stockholders meeting to 
elect new directors for Long Island Lighting Company, 
no such meeting having been held nor such directors 
elected for more than five years last past. 

FOURTEENTH: On or about March 31, 1949, the 
Securities and Exchange Commission rendered an opinion 
and made an order denying effectiveness to petitioners’ 
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proposed Post-Amendment. Copies of said order and 
opinion are annexed hereto and made parts hereof, marked 
Petitioner’s Exhibits A and B, respectively. 

FIFTEENTH: Petitioners are persons aggrieved by 
said order within the meaning of Section 24(a) of the 
Holding Company Act. 

SIXTEENTH: Said order is arbitrary, capricious and 
without basis in law or in fact, for the following reasons: 

A. The jurisdiction asserted by the Securities and Ex¬ 
change Commission is predicated by said Commission upon 
Section 12(e) of the Holding Company Act, which reads 
as follows: 

“It shall be unlawful for any person to solicit or 
to permit the use of his or its name to solicit, by use 
of the mails or any means or instrumentality of in¬ 
terstate commerce, or otherwise, any proxy, power of 
attorney, consent, or authorization regarding any 
security of a registered holding company or a sub¬ 
sidiary company thereof in contravention of such rules 
and regulations or orders as the Commission deems 

i 

necessary or appropriate in the public interest or for 
the protection of investors or consumers or to prevent 
the circumvention of the provisions of this title or the 
rules, regulations, or orders thereunder.” 

A solicitation of voluntary contribution of funds by 
Petitioners, who have already been authorized to solicit 
authorizations from Long Island original common stock¬ 
holders is not a solicitation of “any proxy, power of at¬ 
torney, consent or authorization regarding any security of 
a registered holding company or subsidiary company 
thereof • • •” within the meaning of Section 12(e) of the 
Holding Company Act. 

B. Neither the Holding Company Act nor any other 
statute or rule of law vests the Securities and Exchange 
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Commission with any jurisdiction over the activities of 
protective committees in proceedings before state adminis¬ 
trative bodies or state courts, or under state statutes, or 
in calling and holding stockholders meetings, and the 
solicitation of funds here in question was designed, among 
other things, to finance such activities. 

C. The grant of jurisdiction made by Section 12(e) 
of the act over solicitations of 

*‘ any proxy, power of attorney, consent or authoriza¬ 
tion regarding any security of a registered holding 
company or a subsidiary company thereof’* 
is a limitation upon and restriction of the right of free 
speech and assembly guaranteed by the First Amendment 
to the Constitution of the United States, and therefore the 
jurisdiction conferred by said section must be strictly and 
narrowly construed. Thus construed, it does not extend 
to the proposed solicitation. 

I). There has been no finding or declaration either by 
Congress or any administrative or investigative body that 
solicitation by protective committees of voluntary contribu¬ 
tions to finance their activities has been accompanied by or 
has a tendency towards evils or abuses. 

E. The solicitation by protective committees of volun¬ 
tary contributions for those they represent has been neither 
customary nor usual and therefore there can be no ground 
upon which to predicate any finding that such solicitations 
would be contrary to the public interest or the interests of 
investors or consumers. 

F. The Holding Company Act gives the Securities and 
Exchange Commission no jurisdiction over the compensa¬ 
tion or expenses of protective committees, their attorneys 
or experts paid or to be paid voluntarily by security hold¬ 
ers who are or may be affected, and who are not registered 
holding companies or subsidiaries or affiliates thereof. 
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G . The Holding Company Act gives the Securities and 
Exchange Commission no jurisdiction over the compensa¬ 
tion or expenses of protective committees, their attorneys 
or experts, paid or to be paid voluntarily, for services 
rendered or to be rendered in and about proceedings before 
State agencies or courts or in activities over which such 
commission has no jurisdiction and to which it is not a 
party. 

H. There is no evidence in the record to support the 
conclusion that “to permit a practice of interim compensa¬ 
tion such as is here sought would • • • be more likely to 
encourage the formation of and activities by committees 
seeking freedom to solicit funds in situations where the 
opportunity of constructive service is not present, than to 
supply a needed incentive where opportunity exists/ ’ 

WHEREFORE, petitioners pray that this Court vacate 
and set aside the order of the Securities and Exchange 
Commission denying effectiveness to petitioners’ Post- 
Amendment to their Declaration aforesaid, and stay all 
proceedings under Section 11 and under Section 10(a) of 
the Act pending the determination of this review and for a 
reasonable time thereafter, and grant your petitioners 
such other, further and different relief as to this Court may 
seem just and proper. 

Dated: May 26, 1949. 

/s/ HAROLD G. ARON, 

726 Jackson Place, NW., 

Washington, D. C. 

J. Donald Haisted 

/s/ WARREN AND McGRODDY, 

E. M. Nichols 

By: Charles B. McGroddy, Jr., 

A Partner , 

39 Broadway, New York, New York, 

B. F. Grizzle 

Attorneys for Petitioners . 
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District of Columbia, 

City of Washington. 

J. DONALD HALSTED, E. M. NICHOLS and B. F. 
GRIZZLE, being duly sworn, depose and say that they are 
the petitioners in the within action; that they have read 
the foregoing petition and know the contents thereof; that 
the same is true to their own knowledge, except as to the 
matters therein stated to be alleged on information and 
belief, and that as to those matters they believe it to be 
true. 



J. DONALD HALSTED, 
E. M. NICHOLS, 

B. F. GRIZZLE. 

Sworn to before me this 
27th day of May, 1949. 


Stipulation Regarding Printed Record 

IT IS STIPULATED by and between the parties to the 
above-entitled cause that the printed record shall include 
the following: 

1. Declaration as to solicitations pursuant to Rule U-62 
of Long Island Lighting Company Stockholders Com¬ 
mittee, filed May 21, 1948, as corrected to reflect 
Am endments 1, 2 and 3, and Committee letter mailed 
to stockholders which is Exhibit A to said declara¬ 
tion. 

2. Telegram from Commission dated June 10, 1948, ad¬ 
vising Committee counsel that declaration as amend¬ 
ed permitted to become effective. 

3. Post-effective Amendment No. 2 to declaration as to 
solicitations pursuant to Rule U-62 of Long Island 
Lighting Company Common Stockholders Committee, 
filed October 28, 1948, as corrected pursuant to Com¬ 
mittee Exhibit 3. 
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4. Transcript of hearing before Hearing Examiner held 
at Washington, D. C., on November 12, 1048, con¬ 
sisting of 42 pages, title pages and indices. 

5. Committee Exhibit 2. 

6. Commission Exhibits 1, 2, 3, 4 and 5. 

7. Proposed findings filed December 13, 1948, by Com¬ 
mon Stockholders Committee. 

i 

8. Findings, Opinion and Order of Commission, dated 
March 31, 1949, denying effectiveness to Post-effec¬ 
tive Amendment No. 2. 

9. This stipulation. 

IT IS FURTHER STIPULATED by and between the 
parties to the above-entitled cause that, subject to approval 
of the Court, either party to these review proceedings may 
refer in its brief or at the oral argument to any portion 
of the record certified to the Court but not to be included 
in the printed Joint Appendix and that the parties will 
forthwith submit to the Court a joint motion for such 
approval. 

Dated: August 24,1949. 

/s/ CHARLES B. McGRODDY, JR., 
Warren & McGroddy, 

39 Broadway, 

New York 6, New York. 

/s/ HAROLD G. ARON, 

726 Jackson Place, 

Washington, D. C. 

Attorneys for Petitioners. 

/s/ LOUIS LOSS, 

Securities and Exchange Commission, 
425 Second Street, N. W., 

Washington 25, D. C., 

Associate General Counsel for 
Respondent. 
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Declaration as to Solicitations Pursuant to Rule U-62 of 
Long Island Lighting Company Common 
Stockholders Committee 


(Filed May 21, 1948.) 

UNITED STATES OF AMERICA 
Before the 

SECURITIES & EXCHANGE COMMISSION 


In the Matter 
of 

LONG ISLAND LIGHTING COMPANY, 
ei al. 


File Nos. 
54-136 
59-83 


FORM U-R-l Adopted April 11,1941 


(1) The names and addresses of the declarants, and, 
if the solicitation relates to a reorganization plan, of the 
persons primarily responsible for the negotiation and 
formulation of the plan; their important legal, accounting, 
engineering and financial advisers, and of all persons at 
whose request or on whose behalf such declarants are act¬ 
ing or of any business associate of such person who has a 
substantial interest in the reorganization; if any declarant 
is a company, the names and addresses of its directors, 
partners and principal officers. 

J. Donald Halsted 
Union Trust Building 
Washington 5, D. C. 


E. M. Nichols 

3060 16th Street, NW. 

Washington, D. C. 

B. F. Grizzle 

2121 Virgina Avenue, NW. 
Washington, D. C. 


Committee 
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Co-counsel for the Committee are: 

Harold G. Aron, Esq. 

726 Jackson Place 
Washington, D. C. 

Warren and McGroddy, a partnership composed 
of Lynne A. Warren, Esq. and 
Charles B. McGroddy, Jr., Esq. 

39 Broadway 

New York 6, New York 

Mr. Aron has also acted as financial adviser to the Com¬ 
mittee. 

Persons at whose request or on whose behalf such declar¬ 
ants are acting are: 

J. Donald Halsted 
E. M. Nichols 
B. F. Grizzle 
Mrs. J. Donald Halsted 
Miss Pearl Mae Nichols 
228 Arlington Village 
1401 South Barton Avenue 
Arlington, Virginia 

(2) The name and address of the person to whom com¬ 
munications from the Commission with respect to the 
declaration shall be addressed: 

Lynne A. Warren, Esq. 

Warren and McGroddy 

39 Broadway 

New York, New York 

(3) The class or classes of securities and claims to be 
solicited, with a brief identification of the company and of 
the proceeding or plan to which such solicitation relates. 

Common Stock of Long Island Lighting Company. 
The management of Long Island Lighting Company 
filed a plan of consolidation with your Commission 


I o 
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and has been given the above designated file Nos. 54-136 
and 59-83. 

(4) If the solicitation relates to a reorganization, a 
statement as to each of the persons named in item (1) 
above, with respect to: their principal business connec¬ 
tions; their interest in the reorganization (including the 
nature and amount of securities and claims beneficially- 
owned or otherwise controlled by each such person, of or 
against the company to be affected by the reorganization 
and each associate company thereof); a list of purchases 
and sales of such securities by or for the beneficial inter¬ 
est of each such person and the prices at which each pur¬ 
chase and sale was made, for a period commencing not later 
than three years prior to the filing of the declaration or 
six months prior to commencement of the reorganization, 
whichever is earlier, and terminating not earlier than 20 
days prior to the filing of the declaration; all important 
relations now existing or which have existed within five 
years prior to the filing of the declaration between each 
such person and the company affected by the plan, every 
subsidiary thereof and every company of which it is a 
subsidiary, whether as officers, directors, underwriters, or 
otherwise; and all plans or arrangements, however tenta¬ 
tive, that have been made for the employment of any such 
person by the company in reorganization, any associate 
company thereof, or any successor thereto, or for the com¬ 
pensation of such person. 

Mr. J. Donald Halsted was Assistant to the Director 
of the Reconstruction Finance Corporation and is now 
the Washington representative of B. H. Van Ingen & 
Co., a municipal bond house which has had no deal¬ 
ings in any securities of Long Island Lighting Com¬ 
pany or its affiliates. Mr. Halsted’s wife, Helen C. 
Halsted, owns 1200 shares of the Common Stock of 
Long Island Lighting Company. For the period com- 
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mencing May 1, 1945 to date, Mrs. Halsted’s transac¬ 
tions with respect to securities of Long Island Light¬ 
ing Company and any associated company thereof are 
as follows: 

11/20/45 Sold 1000 sh. Long Island Lighting Com¬ 
pany Common @ 25^ 

11/12/47 Bought 3000 sh. Long Island Lighting Com¬ 
pany Common @ 50^ 

The 1200 shares heretofore mentioned have been owned 
for more than ten years. 

B. F. Grizzle owns 2000 shares of the Common Stock 
of Long Island Lighting Company. He is a consulting 
gas engineer and has been practicing since 1927. Dur¬ 
ing World War II he was with the Office of War Util¬ 
ities of the War Production Board and since 1945 has 
been associated with the firm of Edward Falk and 
Company, consulting engineers in Washington, D. C. 
Since May 1, 1945 to date, Mr. Grizzle’s transactions 
are as follows: 

Nov. 1946 Bought 1000 sh. Long Island Lighting Com¬ 
pany Common @ 1% 

Jan. 1948 Bought 1000 sh. Long Island Lighting Com¬ 
pany Common @ % 

E. M. Nichols owns 775 shares of the Common Stock 
of Long Island Lighting Company. He is, and has been 
for many years Night Press Chief of the Western 
Union Telegraph Company, Inc. in Washington, D. C. 
Since May 1, 1945 to date, his transactions have been 
as follows: 

January 28th, 1946 bought 300 @ 2 % 

March 20th, 1946 bought 100 @ 3 
February 8th, 1946 sold 300 @ 3% 

October 11th, 1946 sold 100 @ 1 
December 29,1947 bought 500 @ 9/16. 
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Miss Nichols is the daughter of E. M. Nichols and 
owns 1450 shares of the Common Stock of Long Island 
Lighting Company. Since May 1, 1945 to date, her 
transactions have been as follows: 

January 2nd, 1946 bought 25 @ $3 
February 27, 1946 bought 500 @ 3*4 
December 30,1947 bought 600 @ 9/16 
December 30, 1947 bought 400 @ % 

January 7, 1948 bought 500 @ % 

February 9, 1948 bought 200 @ 13/16. 

Mr. Aron was admitted to the bar of New York in 
1907, and New Jersey in 1908. He has been engaged 
in the general practice of law in those states since 
then, including practice before the U. S. Supreme 
Court. 

Mr. Warren was admitted to the bar of Pennsyl¬ 
vania in 1932, Missouri in 1933 and New York in 1936. 

Mr. McGroddy was admitted to the bar of New York 
in 1932. 

The law partnership of Warren and McGroddy was 
formed May 15, 1942 and has been engaged in the gen¬ 
eral practice of law at 39 Broadway, New York, New 
York since that time, with especial emphasis in Mr. 
Warren’s case on public utility matters, including prac¬ 
tice since 1936 before the Securities and Exchange 
Commission. 

Other than as stated, none of the persons listed above 
has had any previous connection with Long Island 
Lighting Company or any associate thereof, either as 
security holders or otherwise. 

(5) If the solicitation relates to a reorganization plan, 
an estimate of the fee which any person named in item (1) 
above will request for services performed prior to the 
filing of the declaration (including fees already received); 


the amount of time expended by or on behalf of such person 
in the performance of such services; and expenses incurred 
by any person named in item (1) above for which reim¬ 
bursement has been or will be requested. 

No compensation will be requested by the persons 
listed above, their attorneys or agents, for services 
incurred prior to the present solicitation. However, 
reimbursement for out of pocket expenses will be re¬ 
quested to May 10, 1948 by Harold G. Aron and by 
Warren and McGroddy in an amount not to exceed 
$300, which consists mainly of traveling expenses, tele¬ 
graph and telephone and mailing charges. 

(6) An itemized estimate of the cost of the solicitation, 
including bonuses or special compensation to be paid to 
regular employees of declarant, and compensation and 
costs to be paid to other persons and a detailed statement of 
any arrangement or expectation as to financing such costs. 

The sum of $2500 has been estimated as necessary to 
defray the solicitation of authorizations. This will de¬ 
fray printing and mailing costs and services and ex¬ 
penses of counsel in connection therewith. No pay¬ 
ments will be made to anyone for making any solicita¬ 
tion. This sum will be raised by a loan to the Com¬ 
mittee. 

The Committee has arranged a loan from the Eiggs 
National Bank, Washington, D. C., in the sum of $2500 
for one year with 5% interest. Fees of counsel in con¬ 
nection with the solicitation will not exceed $1300. 

(7) If, after diligent effort and investigation, declara¬ 
tion has been unable to ascertain any of the information 
required by items (1), (4) and (5) above, a statement 
describing such effort and investigations. 

Inapplicable. 
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(8) A copy of the first letter of solicitation to be used, 
which shall contain the applicable information required by 
items (1), (4), (5) and (7) above, except that any portion 
thereof may be omitted from or contained in a proxy 
statement accompanying such letter upon written instruc¬ 
tions from the Commission; all other documents (except 
reports of the Commission) that are to be transmitted with 
such letter, copies of all forms of proxies and deposit agree¬ 
ments, the text of any radio broadcasts and copies of any 
supplemental or “follow-up’’ letters declarants may de¬ 
sire to incorporate in their original declaration. 

Copies of such letter and the form of authorization 
are attached hereto and marked Exhibit A. 

(9) A full statement as to the manner in which declar¬ 
ant will make the solicitation, including a description of the 
order, arrangement and style in which the documents de¬ 
scribed in item (8) above are to be sent to owners of secu¬ 
rities or claims, and particularly the size, style of printing 
and position to be given to reports of the Commission to 
be used in connection with the solicitation; and including 
a statement as to whether such documents are to be sent or 
delivered to owners of securities or claims prior to the 
time of any oral or personal solicitation, and, if so, the 
minimum amount of time which will thus be afforded such 
owner to study such documents prior to such oral or per¬ 
sonal solicitations. 

Solicitation will be made by mailing Exhibit A in 
letter form to each common stockholder of Long Island 
Lighting Company, using black type and using capitals 
as shown in Exhibit A and italics where underlined in 
Exhibit A. There will be no oral or personal solicita¬ 
tion unless an amendment hereto has theretofore been 
filed. 

(10) If the declaration is in regard to a solicitation of 
a deposit of securities, set forth the rights and privileges 
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to be given to the declarants, their depositary or any other 
agents or representatives thereof to sell, pledge or hypo¬ 
thecate the deposited securities or to have or create a lien 
thereon and to receive compensation or expenses for their 
services; as well as all limitations on liabilities to which 
any such person would otherwise be subject, and all con¬ 
ditions or restrictions on the right to deposit or the right 
of depositors to withdraw their securities from deposit. 

There will be no solicitation of a deposit of secu¬ 
rities. 

This declaration comprises: 

(a) Pages numbered 1 to 6, consecutively. 

(b) The following exhibit: 

Exhibit A—Letter of solicitation and authorization. 

Pursuant to the requirements of the Public Utility Hold¬ 
ing Company Act of 1935, the individuals set forth below 
have duly executed this declaration on this the 21st day of 
May, 1948. 

(Signed) J. DONALD HALSTED 
(Signed) E. M. NICHOLS 
(Signed) B. F. GRIZZLE 


City of Washington, ] 

District of Columbia. ( SS “ 

j 

The undersigned being duly sworn depose and say that 
they have duly executed the attached declaration. Depo¬ 
nents further say that they are familiar with such declara¬ 
tion and the transactions referred to therein and that to the 
best of their knowledge, information and belief the state¬ 
ments made in such declaration are true. 

(Signed) J. DONALD HALSTED 
(Signed) E. M. NICHOLS 
(Signed) B. F. GRIZZLE 
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Subscribed and sworn to before me at Washington, D. C. 
this 21st day of May, 1948. 

(Signed) DOROTHY W. WRIGHT. 
My Commission Expires Aug. 15, 1951. 


EXHIBIT A TO DECLARATION. 

Long Island Lighting Company Common Stockholders 

Committee 


J. Donald Halsted 
Union Trust Building 
Washington 5, D. C. 

E. M. Nichols 
3060 16th Street, NW. 
Washington, D. C. 

B. F. Grizzle 

2121 Virginia Avenue, NW. 
Washington, D. C. 


Harold G. Aron, 
Co-Counsel 
726 Jackson Place 
Washington, D. C. 
Warren and McGroddy, 
Co-Counsel 
39 Broadway 
New York 6, New York 
Jean T. Miller, 
Co-Secretary 
Union Trust Building 
Washington, D. C. 
Regina Callahan, 
Co-Secretary 
39 Broadway 
New York 6, New York 
May , 1948 


To the Common Stockholders of 
Long Island Lighting Company: 


We, the undersigned, are or represent holders of Com¬ 
mon Stock of,your Company. We have been organized as 
the “Long Island Lighting Company Common Stockhold¬ 
ers Committee” to represent the shares of other Common 
Stockholders who desire to join us and sign the enclosed 
authorization , for the followi/ng purposes: 
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(1) To obtain a speedy recapitalization and unification 
of Long Island Company and its subsidiaries in which the 
Common Stock of your Company will be accorded realistic 
and fair treatment. 

We believe that the values of Long Island’s physical 
properties as they are proposed to be carried on its 
books under the Plan now before the Securities and 
Exchange Commission (as well as those of its sub¬ 
sidiaries) fall far short of reflecting actual values 
under current and reasonably to be expected conditions. 
We believe that increased costs of construction and 
other current problems require a revised approach of 
governmental regulatory bodies’ concepts to the de¬ 
termination of public utility values. The public utility 
holding company abuses of the Twenties have hereto¬ 
fore influenced regulatory concepts to such an extent 
that we feel that reproduction cost values of physical 
assets should [be] given substantially more weight in 
determining stockholder participation in reorganiza¬ 
tions or recapitalizations. We further believe that 
the Long Island Lighting Company depreciation re¬ 
serves as proposed in the management Plan and as 
required by the New York Public Service Commission 
are excessive. 

(2) To oppose the Plan recently filed by the manage¬ 
ment of your Company without the knowledge or approval 
of its Common Stockholders, by which your Common Stock 
is slated to receive a payment of 35<* per share (payable in 
the indefinite future out of earnings) in full discharge of 
your Common Stock’s present and future rights in Long 
Island Company. 

We believe that any Plan which encompasses a depriva¬ 
tion of a common stock’s future participation in a cor- 
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poration by a nominal cash payment where earnings are 
currently available, greater than the preferred stock’s re¬ 
quirements, and where substantially greater earnings are 
in our opinion reasonably foreseeable in the relatively near 
future, is unfair and constitutes a confiscation of property 
without due process of law. We believe that with the con¬ 
stant and recently anticipated residential and industrial 
growth of the territory served by the companies involved, 
future earning prospects are particularly bright, especially 
in view of the anticipated introduction of natural gas 
therein. 

(3) To oppose any plan filed by anyone which does not 
give to your Common Stock a substantial participation in 
the future of Long Island Lighting Company and a full and 
sound recognition of the rights of the Common stock in a 
realistic appraisal of the Company’s assets and potential 
earnings. 

(4) To lend our efforts to the adoption of a plan of 
recapitalization and unification which will be fair and 
equitable to your Common stock as well as to the other 
security holders involved and which will also be in the 
public interest and for the protection of investors and 
consumers. 

It is the opinion of the Committee that the present Plan 
should be forthwith withdrawn by the management and 
that a new and different plan be submitted to the Securi¬ 
ties and Exchange Commission so that the purposes and 
requirements of the Public Utility Holding Company Act 
of 1935 may be effectuated without stripping the Common 
Stock of Long Island Lighting Company of its just due by 
the token payment proposed by the management plan. 

We believe that it will further benefit investors and con¬ 
sumers to effect some revision of what we consider to be 
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an excessive depreciation reserve apparently suggested 
by tbe New York Public Service Commission and we further 
believe that, if properly reorganized, there will be only one 
operating company and one holding company and the 
single operating company’s operations will be solely with¬ 
in the State of New York and thus not subject to duplica- 
tory regulatory action with the resulting conflicts in juris¬ 
diction under which the Company is currently burdened, by 
which its Common Stockholders have been almost regulated 
and litigated out of existence. This result can be achieved 
only by exercise by the Common Stockholders of their 
vested rights. 

Mr. J. Donald Halsted, a member of the Committee, was 
Assistant to the Director of the Reconstruction Finance 
Corporation and is now the Washington representative of 
B. H. Van Ingen. & Co. Mr. Halsted’s wife, Helen C. Hal¬ 
sted, owns 1200 shares of the Common Stock of Long Is¬ 
land Lighting Company. For the period commencing May 
1,1945 to date, Mrs. Halsted’s transactions with respect to 
securities of Long Island Lighting Company and any asso¬ 
ciated company thereof are as follows: 


11/20/45 Sold 1000 sh. Long Island Lighting Company 

Common (aj.'.. 25^ 

11/12/47 Bought 3000 sh. Long Island Lighting Com¬ 
pany Common @. 50^ 


The 1200 shares heretofore mentioned have been owned for 
more than ten years. 

B. F. Grizzle owns 2000 shares of the Common Stock of 
Long Island Lighting Company. He is a consulting gas 
engineer and has been practicing since 1927. During World 
War II he was with the Office of War Utilities of the War 
Production Board and since 1945 has been associated with 
the firm of Edward Falk and Company, consulting engin¬ 
eers in Washington, D. C. Since May 1, 1945 to date, Mr. 
Grizzle’s transactions are as follows: 
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Nov. 1946 Bought 1000 sh. Long Island Lighting Com¬ 


pany Common @. 1-Ms 

Jan. 1948 Bought 1000 sh. Long Island Lighting Com¬ 
pany Common (a). % 


E. M. Nichols owns 775 shares of the Common Stock of 
Long Island Lighting Company. He is, and has been for 
many years Night Press Chief of the Western Union Tele¬ 
graph Company, Inc. in Washington, D. C. Since May 1, 
1945 to date, his transactions have been as follows: 


January 28th, 1946 bought 300 @. 2-% 

March 20th, 1946 bought 100 @. 3 

February 8th, 1946 sold 300 (a). 3-% 

October 11th, 1946 sold 100 @. 1 

December 29, 1947 bought 500 @ .9/16. 


Mr. Harold G. Aron, co-counsel, was admitted to the bar 
of New York in 1907, and New Jersey in 1908. He has been 
engaged in the general practice of law in those states since 
then, including practice before the U. S. Supreme Court. 

Warren and McGroddy, co-counsel, have been engaged 
in the general practice of law as a partnership since 1942. 
Mr. Warren was admitted to the bar of Pennsylvania in 
1932, Missouri in 1933 and New York in 1936. He has been 
practicing before the Securities and Exchange Commis¬ 
sion, with especial emphasis on public utility matters, 
since 1936. Mr. MoGroddy was admitted to the bar of 
New York in 1932. 

Other than as stated, none of the members of the Com¬ 
mittee or their attorneys or agents has had any previous 

connection with the Company. 

/ 

The Committee is acting at the request and on behalf of 
the following stockholders who own Common Stock in the 
amount stated: 


Mrs. J. D. Halsted. 1200 shares 

E. M. Nichols . 775 “ 

B. F. Grizzle. 2000 “ 

Miss Pearl Mae Nichols. 1450 “ 
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Miss Nichols is the daughter of E. M. Nichols, and since 
May 1,1945 to date, her transactions have been as follows: 

January 2nd, 1946 bought 25 @ $3 
February 27, 1946 bought 500 (a) 3^4 
December 30, 1947 bought 600 (g) 9/16; 

bought 400 (a) % 

January 7, 1948 bought 500 (a) % 

February 9, 1948 bought 200 (a) 13/16. 

There is enclosed for your signature a form of authoriza¬ 
tion which we ask you to sign and return promptly, if you 
are sympathetic with our aims and purposes. 

This form of authorization, together with the declaration 
required by the Public Utility Holding Company Act of 
1935 and the Rules and Regulations of the Securities and 
Exchange Commission thereunder, have been filed with the 
Co mm ission. The authorization may be revoked by you 
without cost at any time, and we ask you to read it care¬ 
fully before signing it. The authorization, as appears 
thereby, does not constitute any agreement on your part 
to make any payment to the Committee for compensation 
and expenses and does not impose any lien or charge on 
your stock for such purpose. The members of the Com¬ 
mittee will not seek compensation for its services and will 
look for reimbursement of its expenses (including fees and 
expenses for its attorneys and agents) to such provision or 
allowance that may be made by any plan or agreement of 
sale, readjustment, recapitalization, reorganization or uni¬ 
fication or by any court or government body having juris¬ 
diction to make or approve the same. The Committee does 
not presently contemplate making any request for volun¬ 
tary contributions from stockholders, but even if such 
solicitations should subsequently be deemed advisable, any 
contributions on your part would be entirely voluntary. 

The estimated cost of the present solicitation, including 
the cost of printing, postage, addressing and counsel fees, 
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etc., is $2500. The initial expense of solicitation will be 
borrowed by the Committee. No compensation will be re¬ 
quested by the Committee, its attorneys or agents for 
services rendered prior to the present solicitation. How¬ 
ever, payment of disbursements by counsel to May 10, 1943 
in an amount not to exceed $300 in the aggregate will be 
requested. The Committee is not asking for the deposit of 
securities in connection with this solicitation. 

Very truly yours, 

J. DONALD HALSTED 
E. M. NICHOLS 
B. F. GRIZZLE 


LONG ISLAND LIGHTING COMPANY COMMON 
STOCKHOLDERS COMMITTEE 

Authorization. 

1. The undersigned hereby authorizes (subject to the 
conditions herein stated) J. Donald Halsted, E. M. Nichols 
and B. F. Grizzle as the Long Island Lighting Company 
Common Stockholders Committee, and their substitutes, 
successors and such other additional persons as may here¬ 
after constitute the Committee, or any one or more of them 
as the Committee may determine, and their attorneys, 
agents and designees, to represent and act as agent, attor¬ 
ney and proxy for and in the name and stead of the under¬ 
signed as a holder of the Common Stock of Long Island 
Lighting Company (hereinafter called the “Company”) in 
all actions, proceedings, reorganizations, recapitalizations, 
readjustments, mergers and unifications and all other pro¬ 
posals and matters relating to such stock before the Se¬ 
curities and Exchange Commission, and in any court or 
before any agency or body, other than to vote at any regu- 
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lar or special corporate meeting of the shareholders of 
the Company, to effect the stated purposes for which the 
Committee was organized, while this authorization is in 
effect and unrevoked, with the same force and effect as if 
the undersigned were personally present and acting. 

2. This authorization 

(a) Does not authorize the Committee to consent 
to or dissent from any plan of reorganization, recapi¬ 
talization, merger, unification or readjustment of the 
Company, without the prior approval of the under¬ 
signed ; 

(b) Does not constitute any agreement on the part 
of the undersigned to make any payment to the Commit¬ 
tee for compensation and/or expenses, and does not im¬ 
pose any lien or charge on the stock of the undersigned 
for such purpose, it being understood that the mem¬ 
bers of the Committee will not seek compensation for 
its services and will look for reimbursement of its ex¬ 
penses, including fees and expenses of its attorneys 
and agents, to such provision or allowance that may 
be made by any plan or agreement or readjustment, 
recapitalization, unification or reorganization, or by 
any Court or governmental body having jurisdiction to 
make or approve the same; 

(c) Does not authorize the Committee to sell, dis¬ 
pose or pledge the stock of the undersigned and does 
not affect the right of the undersigned to dispose of 
the same at any time; and 

(d) May be cancelled at any time, without expense 
to the undersigned, by written notice to the Committee. 

3. The Committee shall submit such statements of ac¬ 
counts and reports to the undersigned as shall be directed 
by the Securities and Exchange Commission. 

4. No securities of the Company, any subsidiary there¬ 
of or any associate company which may be affected by the 
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reorganization, shall be bought or sold by or for the ac¬ 
count of (whether as principal, agent, trustee, or other¬ 
wise) any of the members of the Committee, their attor¬ 
neys, agents, partners, employers or employees, or of any 
company of which any of the foregoing is an officer or di¬ 
rector, or in any transaction in which any such persons 
have any beneficial interest, direct or indirect, nor shall 
such persons give any investment advice with respect to 
any such securities, directly or indirectly. 

5. All prior proxies, authorizations and letters of at¬ 
torney are hereby revoked. 

WITNESS, the hand and seal of the undersigned, this 
day of , 1948. 

(Sign here).(L. S.) 

(Print name and address here). 

No. of shares of Common Stock. 


When filled in and signed, this authorization should be re¬ 
turned promptly in the enclosed self-addressed, prepaid 
envelope to 

Regina Callahan, Co-Secretary 
Rm. 2702, 39 Broadway 
New York 6, New York 
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Amendment #1 to Declaration 

(Filed June 2, 1948.) 

May 28, 1948 

Securities and Exchange Commission 
425 Second Street, N. W. 

Washington, D. C. 

Attention Solomon Freedman, Esq. 

In the Matter of Long Island 
Lighting Company, et al. 

File Nos. 54-136 and 59-83 

Gentlemen: 

This letter will supplement the declaration as to solicita¬ 
tions pursuant to Rule U-62 of Long Island Lighting Com¬ 
pany Common Stockholders Committee, executed by the 
members of that committee, J. Donald Halsted, E. M. 
Nichols and B. F. Grizzle, on May 21, 1948, and filed with 
your Commission. 

1. Item (4), page 3 of the declaration, line 2, after 
“B. H. Van Ingen & Co.” insert “ (a municipal bond house 
which has had no dealings in any securities of Long Island 
Lighting Company, or its affiliates)”. 

2. Item (6), page 4 of the declaration, add after the 
word “Committee,” the following: “The Committee has 
arranged a loan from the Riggs National Bank, Washing¬ 
ton, D. C. in the sum of $2500 for one year with 5% in¬ 
terest. Fees of counsel in connection with solicitation will 
not exceed $1300. 

3. Exhibit A to the declaration, item (1), page 2, line 
9, delete from “We further believe” to end of paragraph, 
and insert in lieu thereof the following: “We further be¬ 
lieve that the Long Island Lighting Company depreciation 
reserves as proposed in the management Plan and as re¬ 
quired by the New York Public Service Commission are 

tt 


excessive. 
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4. Exhibit A, item (2), page 2, line 2, second paragraph, 
insert the word “common” before the word “stock's”. 
Line 3, delete the words “on such stock”. Line 4, delete 
the word “available” and insert “greater than the pre¬ 
ferred stock's requirements”. 

5. Exhibit A, item (4), page 3, line 5, delete “this Com¬ 
pany will be operating” and insert instead “there will be 
only one operating company and no holding company, and 
the single operating company’s operations will be”. 

6. Page 3, last paragraph, insert after “B. H. Van 
Ingen & Co.”, “Inc. (a municipal bond house which has 
had no dealings in any securities of Long Island Lighting 
Company or its affiliates).” 

7. Exhibit A, page 6, last paragraph, 4th line, insert 
after “Committee.” the following: “A loan has been ar¬ 
ranged by the Committee from the Riggs National Bank, 
Washington, D. C., on a one year basis, with 5% interest. 
The fees of counsel in connection with the solicitation will 
not exceed $1300.” 

8. Form of authorization, item (4), page 2, line 5, insert 
after “partners” the word “employers”, and on the same 
line, after “employees”, insert “or of any company of 
which any of the foregoing is an officer or director,”. 

If there is any additional information or clarification 
you desire, please do not hesitate to advise. 

Yours very truly, 

WARREN and McGRODDY, 

Co-counsel for the Common Stockholders 
Committee of Long Island Lighting 
Company. 

By: 

LAW :RC 

Enc. 2 extra copies 
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Amendment #2 to Declaration 

(Filed June 7, 1948.) 

June 4, 1948 

Securities and Exchange Commission 
425 Second Street, N. W. 

Washington, D. C. 

Attention Solomon Freedman, Esq. 

In the Matter of Long Island 
Lighting Company, et al. 

File Nos. 54-136 and 59-83 

Gentlemen: 

This letter will supplement, and constitute the second 
amendment to, the declaration as to solicitations pursuant 
to Rule U-62 of Long Island Lighting Company Common 
Stockholders Committee, executed by the members of that 
committee, J. Donald Halsted, E. M. Nichols and B. F. 
Grizzle, on May 21, 1948, and filed with your Commission. 

1. Exhibit A, being the proposed letter of solicitation, 
page 2, line 7, delete the words “redetermined and”. 

2. Line 9, insert after the word “recapitalizations.” the 
following: “In this connection, however, the Securities and 
Exchange Commission has held that prospective earnings 
should be accorded primary weight in determining alloca¬ 
tion in reorganization under the Public Utilities Holding 
Company Act of 1935. The Supreme Court of the United 
States has affirmed such holding. Furthermore, it should 
be noted that in determining the company’s rate base, 
upon which the future rates of a company are fixed, the 
Public Service Commission of the State of New York, 
which has jurisdiction over the rates of Long Island Light¬ 
ing Company, accords primary weight to the original cost 
of the company’s property and little weight to reproduc¬ 
tion cost studies.” 
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3. Page 2, line 24, insert after the word “are” and be¬ 
fore the -word “reasonably”, the phrase “in our opinion”. 

4. Page 3, 7 lines from bottom, insert after the word 
“existence” the following sentence “The plan presently 
proposed by the company will obviate this duplication of 
regulatory action, but under that plan, and aside from the 
small cash payment proposed, the common stockholders 
will no longer retain any interest in the company, and will 
not benefit from the ending of dual regulation.” 

Very truly yours, 

WARREN and McGRODDY, 

Co-Counsel for the Common Stockholders 
Committee of Long Island Lighting 
Compony. 

By: 

CBMcG :RC 
Enc. 2 extra copies 


Amendment #3 to Declaration 

(Filed June 10, 1948.) 

June 8, 1948 

Securities and Exchange Commission 
425 Second Street, N. W. 

Washington, D. C. 

Attention: Solomon Freedman, Esq. 

In the Matter of Long Island 
Lighting Company, et al. 

File Nos. 54-136 and 59-83 

Gentlemen: 

This letter will supplement, and constitute the third 
amendment to, the declaration as to solicitations pursuant 
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to Rule U-62 of Long Island Lighting Company Common 
Stockholders Committee executed by the members of that 
Committee, J. Donald Halsted, E. M. Nichols and B. F. 
Grizzle, on May 21, 1948 and filed with your Commission: 

1. Please annex to the above declaration as Post Effec¬ 
tive Exhibit 1 the enclosed specimen of advertisement to 
be inserted in various newspapers. 

Very truly yours, 

WARREN and McGRODDY, 

Co-Counsel for the Common Stockholders 
Committee of Long Island Lighting 
Company. 

By: LYNNE A. WARREN 

LAW/hs 
Enclosures 


Post Effective Exhibit 1 

TO THE HOLDERS OF THE COMMON STOCK OF 
LONG ISLAND LIGHTING COMPANY 

The undersigned have formed a Common Stockholders 
Committee of Long Island Lighting Company to represent 
certain common stockholders in proceedings in reorganiza¬ 
tion before the Securities and Exchange Commission and 
the Courts. 

If you are interested in securing information concerning 
the Committee you may, without incurring any obligation, 
communicate with the Co-Secretary of the Committee, 

i ___ 

Regina Callahan , Room 2702 , 39 Brodway , New York 6, 
N. Y. t who will furnish copies of the letter of solicitation 
and a form of authorization. 
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LONG ISLAND LIGHTING COMMITTEE 
Common Stockholders Committee 
39 Broadway New York 6, N. Y. 

J. DONALD HALSTED, Chairman 
E. M. NICHOLS 
B. F. GRIZZLE 

Counsel: 

Harold G. Aron 
Warren and McGroddy 


WESTERN (51) 

UNION 


PC892 

P.WA926 32 COLLECT 1 EXTRA=CP WASHINGTON 
DC 10 51 3P 

WARREN AND MCGRODDY= 1948 JUN 10 PM 7 56 
258 A 39 BROADWAY NYK= 

DECLARATION AS AMENDED INCLUDING FORM 
OF ADVERTISING FILED BY LONG ISLAND LIGHT¬ 
ING COMPANY COMMON STOCKHOLDERS COM¬ 
MITTEE FILE NO. 68-105 PERMITTED TO BECOME 
EFFECTIVE AS OF 5:30 P.M. JUNE 10 1948= 

ORVAL L. DUBOIS SECRETARY SECURITIES 
AND EXCHANGE COMMISSION. 
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Post Effective Amendment No. 2 

(Filed Oct. 28, 1948.) 

UNITED STATES OF AMERICA 
Before the Securities & Exchange Commission. 

In the Matter 
of 

LONG ISLAND LIGHTING COMPANY, 
et al. 7 File Nos. 54-136 and 59-83, 

LONG ISLAND LIGHTING COMPANY 
COMMON STOCKHOLDERS COM¬ 
MITTEE, File No. 68-105. 

The name and address of the person to whom communi¬ 
cations from the Commission with respect to this Post 
Amendment No. 2 shall be addressed is: 

Lynne A. Warren, Esq. 

Warren and McGroddv 

39 Broadway 

New York 6, New York 

STATEMENT. 


] 


On May 21, 1948, the original Declaration pursuant to 
Rule U-62 was filed with the Commission. Thereafter three 
amendments were filed and as of 5:30 P. M. on June 10,1948, 
the Declaration as amended was permitted to become effec¬ 
tive. 

As of October 20,1948 the Committee had received signed 
authorizations from approximately 2,081 Common Stock¬ 
holders of Long Island Lighting Company holding approxi¬ 
mately 788,455 shares. 

Post Amendment No. 1 to the original Declaration, filed 
with the Commission on September 16,1948, is hereby with¬ 
drawn and this Post Amendment No. 2 is substituted in lieu 
thereof. 


Post Amendment No. 2 
to Declaration as to 
Solicitations Pursu¬ 
ant to Rule U-62 of 
Long Island Lighting 
Company Common 
Stockholders Com¬ 
mittee. 
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The Committee now believes it advisable to communicate 
with the Common Stockholders a second time and hereby 
amends its Declaration as follows: 

A. Item No. 1 is amended by adding thereto the follow¬ 
ing: 

“Consulting Engineer to the Committee is: 

Malcolm G. Davis 

c/o Gilbert Associates, Inc. 

61 Broadway 

New York, New York” 

B. Item No. 4 is amended by adding thereto the follow¬ 
ing: 

“Malcolm G. Davis is Vice President of Gilbert As¬ 
sociates, Inc., Consulting Engineers with offices at 61 
Broadway, New York. Mr. Davis has specialized in 
public utility regulation for the past 22 years having at 
one time been connected with the California Railroad 
Commission. During the past five years, neither he nor 
any officer or director of Gilbert Associates, Inc. has 
held any securities or had any relations with Long 
Island Lighting Company or any of its subsidiaries. 
The Commiteee has made tentative arraignments with 
Mr. Davis to prepare testimony for hearings before the 
Commission on the duplication cost and present condi¬ 
tion of Long Island Lighting Company properties and 
reasonably expected earnings, with a view to evaluat¬ 
ing the Common Stock’s participation in any Plan of 
Reorganization, and to compensate his firm under the 
following terms: 

(1) For the time and services of engineers, ac¬ 
countants, statisticians and other personnel devoted 
to the preparation of studies and analyses, the stand¬ 
ard hourly rates charged to other concerns. 
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(2) Their usual daily fee for expert testimony by 
principals for attendance at hearings before the 
Securities and Exchange Commission. 

(3) Full reimbursement for any and all out of 
pocket expenses incurred in connection with the pre¬ 
paration and presentation of requisite studies. 

The Committee has decided that it is expedient and 
in the interests of the Common Stockholders of Long 
Island Lighting Company to attempt to build up a 
‘defense fund’ to finance the corporate and legal pro¬ 
ceedings it deems necessary or imminent, to pay what 
it owes, and to provide for future needs. Common 
Stockholders will be requested to pay into the ‘defense 
fund’ the sum of 5^ a share. Long Island Lighting 
Company has agreed to pay any allowances to Com¬ 
mittees, their counsel and other experts which are ap¬ 
proved as reasonable by the Commission. To the ex¬ 
tent that any allowances are approved to the Common 
Stockholders Committee, its counsel or other experts, 
such sums will be repaid to the said ‘defense fund’ to 
the extent that it has been drawn on for such purposes. 
Any balance after consummation of the reorganization 
will be refunded pro rata to the contributors. Of course, 
any unused balance in the ‘defense fund’ will be re¬ 
turned pro rata to the contributors, all as more fully set 
forth in the second letter to Common Stockholders here¬ 
inafter referred to.” 

C. Item No. 6 is amended by adding thereto the follow¬ 
ing: 

“The sum of $2,500 has been estimated as necessary 
to defray the expense of solicitation (there are over 
10,000 individual Common Stockholders registered on 
the Company’s books), and other incidentals. This will 
defray printing and mailing costs and expenses in con¬ 
nection therewith. The Committee plans, in order to 
make the solicitation, to borrow the sum of $2,500. As 


37 


heretofore stated, this new loan and the loan of $2,400 
heretofore borrowed by the Committee, and presently 
unpaid obligations of the Committee, will be paid out of 
the ‘defense fund’.” 

D. Item No. 8 is amended by adding thereto the follow¬ 
ing: 

“Copy of the Second Letter to Common Stockholders 
is attached hereto as Exhibit B.” 

E. Item No. 9 is amended by adding thereto the follow¬ 
ing: 

“Solicitation will be made by mailing to each Com¬ 
mon Stockholder of Long Island Lighting Company, 
Exhibit B, using black type and capitals as shown in 
Exhibit B and italics where underlined in Exhibit B. 
In addition to the solicitation by the use of the mails, 
the above named may make solicitation by personal in¬ 
terview, telephone or telegraph and will enlist the 
support and assistance of other stockholders, associates 
or employees (none of whom will be paid) and may 
request brokerage houses and other custodians, nom¬ 
inees or fiduciaries to forward soliciting material to the 
beneficial owners of the stock held of record of such 
persons.” 

This Post Amendment No. 2 comprises: 

(a) Pages numbered 1 to 4 consecutively. 

(b) The following Exhibit: 

Exhibit B—Second Letter to Common Stockholders 
of Long Island Lighting Company. 

Pursuant to the requirements of the Public Utility 
Holding Company Act of 1935, the individuals set forth be¬ 
low have duly executed this Post Amendment No. 2 on this 
the 28th day of October, 1948. 

/a/ J. DONALD HALSTED, 

/a/ E. M. NICHOLS, 

/s/ B. F. GRIZZLE. 
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City of Washington, 

District of Columbia. 

The undersigned, being duly sworn, depose and say that 
they have duly executed the attached Post Amendment No. 
2. Deponents further say that they are familiar with Post 
Amendment No. 2 and the transactions referred to therein 
and that to the best of their knowledge, information and 
belief the statements made in such Post Amendment No. 2 
are true. 



/s/ J. DONALD HALSTED, 

/s/ E. M. NICHOLS, 

/s/ B. F. GRIZZLE. 

Subscribed and sworn to before me at Washington, D. C. 
this 28th day of October, 1948. 

RIDWAY, 

(seal) Notary Public. 
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EXHIBIT B. 

COMMON STOCKHOLDERS COMMITTEE 

of the 

LONG ISLAND LIGHTING COMPANY 


J. Donald Halsted 
Union Trnst Building 
Washington 5, D. C. 

E. M. Nichols 
306016th Street, NW. 
Washington, D. C. 

B. F.Grizzle 

2121 Virginia Avenue, NW. 
Washington, D. C. 

Address all correspondence to: 
Miss Regina Callahan, 
Co-Secretary 
Room 2702 
39 Broadway 
New York 6, N. Y. 


Harold G. Aron, 
Co-Counsel 
726 Jackson Street 
Washington, D. C. 

Warren and McGroddy, 
Co-Counsel 
39 Broadway 
New York 6, N. Y. 

Jean T. Miller, 
Co-Secretary 
Union Trust Building 
Washington, D. C. 


October , 1948 


Second Letter to 
Common Stockholders of 
Long Island Lighting Company: 


Your Committee finds it advisable to report the progress 
to date of its fight to obtain fair and equitable treatment for 
the Common Stockholders of Long Island Lighting Com¬ 
pany, to set out its plans for the future, and to call for finan¬ 
cial support to enable these plans to be carried out. 


As of the date of this letter we have received authoriza¬ 
tions from 2081 stockholders who hold 788,455 shares of 
Long Island Common Stock, or certificates of deposit there¬ 
for. Thus, as a result of our single solicitation, the holders 
of more than 26% of such common stock have given the Com- 
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mittee their authorizations, and none of these has been with¬ 
drawn. 

Our counsel have appeared at hearings before the Public 
Service Commission and the Securities and Exchange Com¬ 
mission, and contended that as a matter of law, no plan 
should be approved as fair unless due weight be given the 
true present value of Long Island’s physical properties and 
its reasonable earnings prospects. 

On March 8,1948, in a letter to the Chairman of the Pub¬ 
lic Service Commission of New York, counsel for this Com¬ 
mittee demanded that actual notice of the management’s 
amended plan be given to the Common Stockholders. You 
received such notice from the Company in a printed letter 
dated March 16, 1948. Proceedings have been going on be¬ 
fore the Public Service Commission and the Securities and 
Exchange Commission since October 1945, since when there 
have been forty-seven hearings in all. 

The Committee introduced expert opinion testimony by 
Mr. Malcolm G. Davis, Vice President of Gilbert Associates, 
Lie., Consulting Engineers retained by the Committee, that 
there was an equity of $2.93 per share available for the Com¬ 
mon Stock. Upon retaining the firm of Gilbert Associates, 
Inc., an arrangement was made whereby preliminary studies 
would be made, and evidence thereof given and that for 
their services the firm would be compensated at their usual 
rates of compensation, and their usual daily fee for expert 
testimony by principals for attendance at hearings before 
the Securities and Exchange Commission, and that full re¬ 
imbursement would be made for any and all out-of-pocket 
expenses incurred. 

Mr. Davis has specialized in public utility regulations 
Tor the past 22 years. During the past five years, neither 
he nor any officer or director of Gilbert Associates, Inc. 
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has held any securities or had any relations with Long 
Island Lighting Company or any of its subsidiaries. 

Under date of August 10,1948, counsel for this Committee 
wrote to the officers and directors of Long Island demand¬ 
ing that the Management promptly withdraw the present 
plan, or in the alternative, immediately call a stockholders’ 
meeting. 

After this letter was sent, at a conference with the Presi¬ 
dent and General Counsel (who are both directors) of Long 
Island, our counsel were informed that they would recom¬ 
mend not only that the Board of Directors refuse to call 
a stockholders’ meeting, but that legal steps be taken to 
prevent such a meeting if called by the stockholders. In an 
attempt to avoid new litigation, thus threatened, our counsel 
wrote to the Company’s general counsel on August 23,1948, 
proposing that the Long Island board be immediately in¬ 
creased to nine members, of which five would be designated 
by the Preferred and Common Stockholders Committees. 

In reply, our counsel received a letter dated August 30, 
1948, from the Company refusing to call a meeting and re¬ 
jecting the compromise they suggested. 

We promptly filed a declaration with the Securities and 
Exchange Commission to obtain approval for a solicitation 
of proxies to be voted at a special stockholders’ meeting 
which we then proposed to call. 

From testimony before the Securities and Exchange Com¬ 
mission, it appears that at about the time of our communica- ■ 
tions above referred to, the Executive Committee of Long 
Island Lighting authorized negotiations with Consolidated 
Edison Company of New York, Inc., one of the largest 
utilities in this state, which resulted in that company’s filing 
an application with the New York Public Service Commis¬ 
sion seeking permission to acquire the stock or assets of the 
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Long Island Lighting System after its proposed unification. 
No price or terms for the proposed acquisition were stated. 
We have agreed to withdraw our application to solicit 
proxies, and not to press the matter of a special stock¬ 
holders ’ meeting, pending formulation and disclosure of the 
terms to be offered by Consolidated Edison. 

Lengthy and intensive negotiatioins may be required with 
respect to the proposed offer of Consolidated Edison. If 
an offer fair and equitable to the common stockholders is 
not obtained within a reasonable time, we shall press for a 
stockholders’ meeting and for the election of a new manage¬ 
ment chosen by the stockholders, and long and difficult litiga¬ 
tion may become unavoidable, and we shall oppose in the 
courts, with which the final decision rests, the approval of 
any plan which, in our opinion, is not fair and equitable 
to the Common Stockholders. 

The Committee has borrowed the sum of $2400 which has 
been disposed of as follows: 

1948 

6/10 Warren and McGroddv (disbursements)_$ 250.00 


6/10 Harold G. Aron “ 250.00 

6/10 Albert Frank-Guenther Law, Inc. (services) 400.00 

6/10 Mail-O-Graph Co. (services) . 500.00 

6/21 Riggs National Bank (interest) . 4.17 

6/21 Warren and McGroddv (disbursements) .. 250.00 

6/21 Harold G. Aron “ 250.00 

6/22 City Bank Farmers Trust Company. 103.00 

6/23 Mail-O-Graph Co. (services). 250.00 

6/30 Alderson Reporting Co. (transcript). 9.87 

8/5 Albert Frank-Guenther Law, Inc. (services) 52.07 
9/23 Riggs National Bank (interest). 31.13 


$2350.24 


49.76 


Balance in Riggs National Bank 
as of September 29, 1948 . 


$2400.00 
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It- has the following unpaid bills outstanding: 
City Bank Farmers Trust Company (serv¬ 


ices) ..$ 260.13 

Merrill Lynch, Pierce, Fenner & Beane 

(dish.) ... 28.53 

J. Donald Halsted (disbursements) . 57.94 

Warren and McGroddv “ . 44.45 


$ 391.05 

It is now necessary to raise a defense fund to finance 
your Committee’s activities, and on September 7, 1948, the 
Committee passed a resolution providing for solicitation of 
common stockholders at the rate of 5^ per share held. The 
defense fund so created will be used for the following pur¬ 
poses only: 

1. To repay the Committee’s borrowing of $2400, to pay 
unpaid bills of the Committee amounting to $391.05, and 
to repay an additional loan of $2500 to defray the expenses 
of this solicitation. 

2. If necessary, to defray the cost of soliciting proxies 
and calling and holding a special stockholders ’ meeting. 

3. To defray the out of pocket expenses of the Committee 
and its counsel for traveling, telephone, telegraph, etc. 

4. To compensate Gilbert Associates, Inc. for their serv¬ 
ices rendered and to be rendered, in an amount which we 
estimate at approximately $7500. 

5. To provide for payment of the sum of $7500 each to 
Harold Aron, Esq., and Warren and McGroddy, the Com¬ 
mittee ’s counsel, as retainers. 

6. To defray the cost of future litigation which may be¬ 
come necessary in the event that no acceptable offer is made 
by Consolidated Edison. 

Excepting payment of the specific amounts set out in 
items 1 and 5 above, no payments will be made from this 
fund except upon ten days’ written notice to the Securities 
and Exchange Commission. 
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Under the Holding Company Act, the Securities and Ex¬ 
change Commission has jurisdiction to pass upon the rea¬ 
sonableness of fees and expenses to be paid by the reorgan¬ 
ized to company committee members, their counsel and other 
experts. At the appropriate time, we shall apply to the 
Commission to have the compensation and expenses of the 
Committee, its counsel and experts allowed by the Com¬ 
mission, and paid by Long Island. 

Upon payment by Long Island, the Committee, its counsel, 
or experts, of their fees and expenses allowed by the Secur¬ 
ities and Exchange Commission, each of them, respectively, 
will use these funds to repay the defense fund for the 
amounts it shall have paid to the Committee, its counsel and 
experts, respectively. After the defense fund has received 
these repayments it will repay, pro rata, the stockholders 
who contributed to it. 

We believe that definite progress has been made in con¬ 
vincing all parties concerned that the holders of Long 
Island Common Stock are entitled to receive a substantial 
share in the equity of the reorganized company, and that 
they cannot be arbitrarily excluded therefrom, as the Pub¬ 
lic Service Commission of New York decided and that they 
cannot forcibly be brought out by a contingent future pay¬ 
ment of 35^ per share, as the present management sug¬ 
gested. 

Continued progress, and the achievement of our goal of a 
fair and equitable treatment for the Common Stockholders, 
giving due weight to today’s value of Long Island’s assets, 
depends upon the creation of this defense fund by the 
stockholders whose interests we are protecting. The 
amount sought, 5^ per share, is small indeed, but a suffi¬ 
ciently widespread response will enable us to carry out our 
plans. 

We have been advised by counsel that upon disposition 
of their stock. Common Stockholders may add the amount 
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of any unreimbursed contribution to this fund to the cost 
basis of their stock to compute gain or loss thereon, for 
income tax purposes. 

Committee minutes and records are and will be available 
for inspection by stockholders who have given authoriza¬ 
tions, or made contributions, during business hours at the 
office of Warren and McGroddv, 39 Broadway, New York, 
New York or at the office of the Chairman, Union Trust 
Building, Washington, I). C. 

We urge all holders of common stock, or certificates of 
deposit therefor, who have not heretofore done so, to exe¬ 
cute and deliver their authorization to the Committee. 
Forms of authorization may be obtained from either Co- 
Secretary of the Committee. 

We urge all holders of common stock, or certificates of 
deposit therefor, to join actively in general defense of their 
common interests, by creating this fund to finance that de¬ 
fense, and to send their checks to the Committee at the rate 
of five cents for each share held. Checks should be made 
payable to Long Island Common Stockholders Committee 
and mailed to: 

Miss Regina Callahan, Co-Secretary 
Room 2702 
39 Broadway 
New York 6, New York 

Very truly yours, 

J. DONALD HALSTED, 

E. M. NICHOLS, 

B. F. GRIZZLE 

Filed October 28, 1948 
Docket Unit 
Sec. & Exch. Comm. 
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Notice of and Order for Hearing. 

(Filed Aug. 25, 1949.) 

UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 


At a regular session of the Securities and Exchange Com¬ 
mission, held at its office in the City of Washington, 

D. C., on the 25th day of August, 1949. 


In the Matter 
of 

J. DONALD HALSTED, E. M. NICHOLS, 
and B. F. GRIZZLE, as a Protective Com¬ 
mittee for the Holders of the Common 
Stock of Long Island Lighting Company. 
File No. 68-105 

(Public Utility Holding Company Act of 

1935) 


NOTICE IS HEREBY GIVEN that J. Donald Halsted, 
E. M. Nichols, and B. F. Grizzle, as a Protective Committee 
for the Holders of Common Stock of Long Island Lighting 
Company, have filed a post-effective amendment to a dec¬ 
laration pursuant to Rule U-62 promulgated under the 
Public Utility Holding Company Act of 1935 (“Act”). 
The filing is occasioned as a result of the following circum¬ 
stances : 


On March 27,1936, the Commission issued an order, pur¬ 
suant to Section 3(a)(1) of the Public Utility Holding Com¬ 
pany Act of 1935 (“Act”), granting Long Island Lighting 
Company (“Long Island”), a holding company, and each 
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of its subsidiary companies thereof as such, an exemption 
from all the provisions of the Act. 

On December 16, 1944, Long Island filed in the office of 
the Secretary of State of the State of New York, with the 
approval of the Public Service Commission of the State of 
New York (“New York Commission”), a Certificate of Re¬ 
duction of Capital for the purpose of effecting a revision 
of its capital and changing the rights and privileges of the 
holders of its preferred and common stock, which Certifi¬ 
cate provided, among other things, that the par value of 
the outstanding 253,800 shares of preferred stock was to be 
reduced from $100 per share to $60 per share and that the 
outstanding 3,000,000 shares of common stock were to be 
cancelled and that in lieu thereof the company was to issue 
503,800 shares of new common stock to its preferred and 
common shareholders on the basis of one share of new 
common stock for each share of preferred stock and for 
each twelve shares of common stock outstanding, so that 
the preferred stockholders would receive 253,800 shares 
and the common stockholders 250,000 shares of the new 
common stock. However, as a result of certain legal pro¬ 
ceedings between this Commission and Long Island and 
Long Island’s registration as a holding company under the 
Act, none of the stock certificates contemplated by the Cer¬ 
tificate of Reduction of Capital have been issued and none 
of the accounting entries authorized in connection there¬ 
with have been made upon its books. 

On April 21,1945, the Commission issued its findings and 
opinion and order in which it determined that there existed 
in the Long Island holding company system evils which ad¬ 
versely affected interstate commerce, and that the exemp¬ 
tion theretofore granted Long Island on behalf of itself 
as a holding company and each of its subsidiary companies 
as such from all the provisions of the Act should be modi¬ 
fied so as to terminate such exemption in respect of certain 
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sections of the Act, including Sections 4, 5, 11(b) (2), 11(e) 
and 12(e) of the Act. On April 23, 1945, Long Island filed 
a notification of registration pursuant to Section 5 of the 
Act. 

On November 9, 1945, the Commission instituted a pro¬ 
ceeding (designated as File No. 59-83), pursuant to Section 
11(b)(2) of the Act, directed to Long Island and its sub¬ 
sidiary companies, Queens Borough Gas and Electric Com¬ 
pany (“Queens”), Nassau & Suffolk Lighting Company 
(“Nassau”), and Long Beach Gas Company, Inc. (“Long 
Beach”), to determine whether there existed an unfair and 
inequitable distribution of voting power among the security 
holders of each of the said four companies, and, if so, what 
steps should be required of each of the companies to insure 
a fair and equitable distribution of voting power among 
such security holders. 

On March 10, 1948, Long Island, Queens, and Nassau 
jointly filed, pursuant to Section 11(e) of the Act, an 
amended plan of consolidation and recapitalization, (desig¬ 
nated as File No. 54-136) wherein, among other things, the 
three companies are to be consolidated, the resultant con¬ 
solidated corporation to be called Long Island Lighting 
Company (“Consolidated Corporation”), which plan pro¬ 
vides, among other things, for (a) the assumption by the 
Consolidated Corporation of the outstanding debts of the 
three constituent companies, (b) the issuance by the Con¬ 
solidated Corportion of only one class of stock, common 
stock, which will be distributed among the holders of the 
existing preferred stocks of the three constituent com¬ 
panies, and (c) the payment to the holders of shares of the 
outstanding common stock of Long Island, in lieu of any 
stock participation, of 35 cents per share to be made out 
of earnings accumulated subsequent to the effective date 
of the plan. This plan was also filed with the New York 
Commission for its approval pursuant to the statutes of 
New York. 
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The proceeding with respect to the amended plan filed 
by the said three companies under Section 11(e) of the Act 
and the proceedings instituted under Section 11(b)(2) of 
the Act were consolidated for hearing and disposition. As 
members of the protective committee for the holders of the 
common stock of Long Island Lighting Company, declar¬ 
ants were permitted to solicit authorization from such 
holders in connection with the consolidated proceedings. 

On August 25, 1948, the Commission issued its findings 
and opinion and order in connection with the Section 
11(b)(2) proceedings and determined that there existed an 
unfair and inequitable distribution of voting power among 
the security holders of each of the companies involved 
therein. The Commission ordered each of said companies 
to effect a recapitalization whereby each of such companies 
would replace its outstanding preferred and common stocks 
with a single class of stock, common stock, to be distributed 
among the holders of its preferred and common stocks in 
a fair and equitable manner. 

Hearings upon the said Section 11(e) amended plan have 
been held, proposed findings and conclusions and briefs in 
support thereof, as well as reply briefs, have been filed by 
interested persons, oral argument heard, and the matter is 
now under advisement bv the Commission. 

One of the issues in the proceeding upon the said Section 
11(e) amended plan is whether or not the rights of the pre¬ 
ferred and common shareholders of Long Island were effec¬ 
tively changed by the Certificate of Reduction of Capital. 
In this connection, the New York Commission has issued 
memoranda in which it stated that the Certificate of Reduc¬ 
tion did not effectively change the rights of the shareholders 
of Long Island, that the common shareholders of Long 
Island should receive no participation whatsoever in the 
Consolidated Corporation, and that the proposed amended 
plan of consolidation was in the public interest. 
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Tile post-effective amendment to the declaration, which 
is on file in the office of this Commission, states that since 
no meeting for the election of directors has been held by 
Long Island since 1944, declarants purpose to solicit 
proxies for the election of directors of Long Island at a 
special meeting to be held September 15, 1949, upon the 
call, pursuant to the Section 22 of the General Corporation 
Laws of the State of New York, of holders of the common 
stock of Long Island. The declarants state that, in their 
opinion, the rights embodied in the Certificate of Reduction 
of Capital became effective and that the holders of the 
outstanding certificates for preferred and common shares of 
Long Island are entitled to vote at the special meeting upon 
the basis set forth in the Certificate of Reduction of Capi¬ 
tal, i. e., one vote for each share of preferred stock and 
each 12 shares of common stock. 

The declarants state that the proposed plan of consolida¬ 
tion, filed under Section 11(e) of the Act, and now under 
advisement by the Commission, is grossly unfair to the 
company’s common stockholders and that this Commission 
has no jurisdiction whatsoever over Long Island or any of 
its subsidiary companies. 

The declarants state that if their nominees, the names 
of such nominees to be set forth in an amendment to be 
filed hereafter, are elected as directors, such nominees will 
strive to achieve the following ends, among others: (a) “to 
achieve an expeditious, efficient and equitable reorganiza¬ 
tion of Long Island Lighting Company and its subsidiaries, 
upon an all common stock basis, which will give all security- 
holders a fair and equitable participation in earnings and 
assets, based upon the Company’s capitalization as it 
existed after the 1944 recapitalization and based upon a 
valuation of assets which gives some weight to present day 
replacement value” and (b) “to obtain an adjudication 
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that the company is not within the jurisdiction of the 
Securities and Exchange Commission and thus to terminate 
all proceedings before such Commission.” 

It appearing to the Commission that although the post¬ 
effective amendment to the declaration is incomplete and 
requires amendment, that it is appropriate in the public 
interest and in the interest of investors and consumers that 
a hearing be held with respect to said post-effective amend¬ 
ment to the declaration, without awaiting the filing of 
further amendments, and that said post-effective amend¬ 
ment shall not become effective except pursuant to further 
order of this Commission: 

IT IS HEREBY ORDERED, pursuant to Sections 11(e), 
11(g), 12(e) and 18 of the Act and the Rules and Regula¬ 
tions promulgated thereunder, that a hearing be held upon 
said matter on September 9,1949, at 11:00 a. m. E. D. S. T., 
at the offices of the Securities and Exchange Commission, 
425 Second Street, N. W., Washington 25, D. C. On that 
day the hearing room clerk will advise as to the room where 
the hearing will be held. Any person desiring to be heard 
or otherwise wishing to participate therein should notify 
the Commission to that effect in the manner provided in 
Rule XVII of the Commission’s Rules of Practice on or 
before September 7,1949. 

IT IS FURTHER ORDERED that William W. Swift, or 
any other officer or officers of the Commission designated 
by it for that purpose, shall preside at the hearing. The 
officer so designated to preside at the hearing is hereby 
authorized to exercise all powers granted to the Commis¬ 
sion under Section 18(c) of the Act, and to a hearing officer 
under the Commission’s Rules of Practice. 

The Division of Public Utilities of the Commission hav¬ 
ing advised the Commission that it has made a preliminary 
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examination of said post-effective amendment to the dec¬ 
laration, and that on the basis thereof the following matters 
and questions are presented for consideration ■without 
prejudice, however, to the presentation of additional mat¬ 
ters and questions upon further examination: 

(1) Whether the proposed solicitation material con¬ 
tains any untrue statement of a material fact or omits to 
state a material fact required to be stated therein or neces¬ 
sary to make the statements therein not misleading. 

(2) Whether the proposed solicitation by declarants of 
proxies for directors from the holders of certificates for 
outstanding shares of preferred as well as common stock 
of Long Island is in the public interest and the interest 
of investors, involves a material conflict of interest between 
different classes of security holders, or is for the purpose 
of circumventing any of the provisions of the Act or any 
rule, regulation, or order promulgated thereunder. 

(3) Whether the proposed solicitation is consistent 
with the applicable standards of the Act and Rules there¬ 
under, and whether, if such solicitation be permitted, the 
interest of the public or of investors or consumers requires 
the imposition of terms and conditions with respect thereto. 

IT IS FURTHER ORDERED that at said hearing evi¬ 
dence shall be adduced with respect to the foregoing matters 
and questions. 

By the Commission. 


For: ORVAL L. DirBOIS, 
Secretary. 

By: NELLYE A. THORSEN, 
(Seal) Assistant Secretary. 
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Testimony 

1 Before the 

SECURITIES AND EXCHANGE COMMISSION 


In the Matter 
of 

J. DONALD HALSTED, E. M. NIC¬ 
HOLS, and B. F. GRIZZLE, as a Pro¬ 
tective Committee for the Holders of the 
Common Stock of Long Island Light¬ 
ing Company. 


File No. 
68-105. 


Room 103, 

SEC Building, 

Washington, D. C., 

Friday, November 12, 1948. 

Met, pursuant to notice, at 10:00 a. m. 

Before: James G. Ewell, 


Hearing Examiner. 


Appearances: 

Solomon Freedman, Public Utilities Division of the Secur¬ 
ities and Exchange Commission. 

Harold G. Aron and Lynn A. Warren, representing Pro¬ 
tective Committee for the Holders of the Common 
Stock of the Long Island Lighting Company. 

Col. Charles G. Blakeslee, 250 Old Country Road, Long 
Island, New York, appearing for Long Island Light¬ 
ing Co., 250 Old Country Road, Long Island, New York. 


2 Proceedings. 

Hearing Examiner: The hearing is now open in the 
matter of J. Donald Halsted, E. M. Nichols and B. F. 
Grizzle, as a Protective Committee for the Holders of the 
Common Stock of Long Island Lighting Company. 
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It appears that J. Donald Halsted, E. M. Nichols and 
B. F. Grizzle, as a protective Committee for the Holders of 
the Common Stock of Long Island Lighting Company, have 
filed a post-effective amendment to a declaration pursuant 
to Rule U-62 promulgated under the Public Utility Hold¬ 
ing Company Act of 1935. 

As members of a protective committee for the holders 
of the common stock of Long Island Lighting Company, 
declarants were permitted to solicit authorizations from 
such holders in connection with certain proceedings relat¬ 
ing to (a) an amended plan of consolidation and recapital¬ 
ization jointly filed, pursuant to Section 11(e) of the Act, 
by Long Island Lighting Company, a registered holding 
company, and two of its public-utility subsidiary compan¬ 
ies, Queens Borough Gas and Electric Company and Nas¬ 
sau & Suffolk Lighting Company (designated as File No. 
54-136), and (b) a proceeding instituted by the Commis- 
ion pursuant to Section 11(b)(2) of the Act directed to 
Long Island Lighting Company, Queens Borough Gas and 
Electric Company, Nassau & Suffolk Lighting Com- 
3 pany, and Long Beach Gas Company, Inc. (desig¬ 
nated as File No. 59-83), which proceedings were 
consolidated for hearing. 

The post-effective amendment to the declaration states 
that declarants will request each holder of the common 
stock to remit to the committee as a voluntarv contribution 
5 cents per share as a defense fund to help defray the 
past and future expenditures of the committee. Such ex¬ 
penditures include proposed payments as retainers of 
$7,500 to Harold G. Aron and $7,500 to Warren & Me 
Groddy, the committee’s counsel, and the cost of soliciting 
proxies and calling and holding a special stockholders’ 
meeting for the election of a board of directors if the Com¬ 
mittee decides to attempt to have such a meeting held. 

The matter has been set for hearing by order of the 
Commission dated November 1, 1948. 




The order states that the matters to be particularly con¬ 
sidered in the hearing are (1) whether the proposed sol¬ 
icitation material contains any untrue statement of a 
material fact or omits to state a material fact required 
to be stated therein or necessary to make the statements 
therein not misleading; 

(2) Whether the proposed solicitation of the common 
stockholders of Long Island of 5 cents per share of com¬ 
mon stock is in the public interest and in the interest of 

investors and for proper purposes and whether the 
4 proposed solicitation and proposed expenditures 
are in circumvention of any of the provisions of the 
Act or any rule, regulation or order promulgated there¬ 
under. 

(3) Whether the proposed solicitation is consistent 'with 
the applicable standards of the Act and Rules thereunder, 
and -whether, if such solicitation be permitted, the interest 
of the public or of investors or consumers requires the 
imposition of terms and conditions with respect thereto. 

The Order and Notice of Hearing further states that the 
record of the Commission under the consolidated proceed¬ 
ings mentioned in File Nos. 54-136 and 59-83 may be re¬ 
ceived in evidence at this hearing. 

I will ask now if we have the appearances. 

Mr. Warren: Harold G. Aron and Lynn A. Warren for 
the Committee. 

Hearing Examiner: I will ask if there are any other per¬ 
sons present who wish to be heard in connection with this 
matter. 

(No response.) 

Hearing Examiner: Let the record show no response. 

Is Commission’s counsel ready to proceed with the proof 
of the notice? 

Mr. Freedman: If the Examiner please, after the no¬ 
tice was issued on the request of counsel for Long Island 
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lighting Company, it was agreed among the various 

5 participants that we would convene the hearing at 
ten o’clock and then take a postponement until ele¬ 
ven o’clock. 

Hearing Examiner: So as to permit them time enough 
in which to arrive? 

Mr. Freedman: Yes, sir. May we now take a short re¬ 
cess? 

Hearing Examiner: Yes. I just wished to open the 
hearing in accordance with the notice, and in as much as 
that has been done and no other persons have appeared, I 
will adjourn the hearing until 11:15; is that satisfactory 
to you? 

Mr. Freedman: I believe that would be better. 

Hearing Examiner: That will give the other parties a 
little more time, rather than to set it definitely at eleven. 

We will recess until 11:15. 

(Recess taken.) 

Hearing Examiner: We will adjourn until 1:45 o’clock 
p. m. 

(W’hereupon, at 11:15 o’clock p. m. an adjournment was 
taken to 1:45 o’clock p. m. the same day.) 

6 Afternoon Session. 

1:45 p. m. 

Hearing Examiner: All right, gentlemen, are you ready 
to proceed with the hearing in the matter of J. D. Halsted, 
E. M. Nichols, and B. F. Grizzle, as a Protective Committee 
for the holders of the common stock of Long Island Light¬ 
ing Company? 

This is an application for authorization to request con¬ 
tribution of 5 cents per share to defray certain expenses 
of the committee ■which were referred to in my opening 
statement when the hearing was convened this morning. 

Recess was taken at the time at the request of counsel. 
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I understand that all parties in interest are now pres¬ 
ent. 

Mr. Warren: Mr. Examiner, we had all three members 
of the committee here, but because of another conference 
that was going on by this same group, I asked Mr. Freed¬ 
man if we could let them go, which we did, on the basis 
that Mr. Aron can answer most of the questions involved 
in this thing. 

So I would like to offer in evidence the entire file, which 
is 68-105, Post Amendment No. 2, filed October 28, 1948. 

Hearing Examiner: That is the application-declaration 
and post effective amendment that is the subject of the 
present hearing. 

7 Mr. Warren: That is right. 

Hearing Examiner: I will receive it in evidence 
as your Exhibit No. 1. It is a little out of order, though. 
I thought Commission’s counsel ought to proceed with the 
proof of notice. 

Mr. Freedman: I was going to, as soon as he finished 
with that. 

Hearing Examiner: May I also have the other appear¬ 
ances? I believe counsel for the Long Island Lighting 
Company has arrived. May I ask what the attorney’s 
name is? 

Mr. Blakeslee: Charles G. Blakeslee. I am the attorney 
for the Long Island Lighting Company. Mr. Kadane is 
associated with me. 

(Committee’s Exhibit No. 1 was received in evidence.) 

Mr. Freedman: If the Examiner please, the notice of 
and order for hearing which appears in the docket, and is¬ 
sued by the Commission on November 1, 1948, was pub¬ 
lished in the Federal Register on November 6, 1948, at 
page 6596, Volume 13, No. 218, being Federal Register 
Document No. 48-9741. 
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I should like to offer in evidence as Commission’s Ex¬ 
hibit No. 1 the holding Company Act Release No. 8612, 
which contains a copy of the notice of and order for hearing 
which was issued by the Commission on November 1, 
1948. 

S Hearing Examiner: It is received without ob¬ 

jection. 

(Commission’s Exhibit No. 1 was received in evidence.) 

Mr. Warren: We have considerable doubts as to the 
jurisdiction of the Commission over this particular solicita¬ 
tion inasmuch as we are not soliciting any authorization 
that the statute defends. 

I would like to reserve our rights to raise that question 
throughout this proceeding and in subsequent events to 
follow it. 

We have submitted lists of the borrowings of this com¬ 
mittee to date, which are in the application. 

We have details of what that money has been spent for. 
I will stipulate in advance that we are not asking the Com¬ 
mission to approve as reasonable any disbursement that 
had been made to date, but that we will leave everything 
to the final approval by the Commission when the reor¬ 
ganization is consummated. 

However, we are supplying the material for the Com¬ 
mission’s information. We believe that our application 
speaks for itself but we have a witness available if the 
Commission’s counsel should like to cross examine him. 

Mr. Freedman: Yes, we have several questions we 
would like to ask of somebody who is familiar with the 
material. 

Mr. Warren: I will ask Mr. Aron to take the stand. 

Mr. Aron is co-counsel to the Committee. 
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9 Harold G. Aron was called as a witness, having 
been first duly sworn, was examined and testified as 

follows: 

CROSS EXAMINATION by Mr. Freedman: 

Q. Mr. Aron, your solicitation material refers to the 
fact that the committee has engaged the services of Gil¬ 
bert Associates. A. That is correct. 

Q. Has that firm submitted any bill to date? A. It 
has not. 

Q. Your solicitation material also makes references to 
the fact that the Gilbert Associates will be compensated 
by the committee for certain work that Gilbert Associates 
has performed and will perform on the basis of the stand¬ 
ard hourly rates charged to other concerns. 

Do you know what those standard hourly rates are? A. 
I do not in figures what thev are. I was there when it was 
discussed in principle. Mr. Warren may know. I don’t. 

Mr. Warren: I don’t. They have their charge of 
so much for a partner and Vice President, and so on 
down, iust like any other engineering or auditing 
firm does. 

Mr. Freedman: We would like to know what the 
standard hourly rates charged to other concerns as 

10 stated in this declaration are. 

The Witness: Can’t we file that schedule? 

Mr. Warren: Yes, we can file that. Of course, it 
doesn’t mean much because they don’t know how 
many people they are going to have work on this. 

The Witness: I take it what Mr. Freedman wants 
is to know that we are paying a fair market price 
for the services rendered. 

Mr. Freedman: I think also the stockholders 
should know, when this firm is engaged, that it will 
be paid by the committee on such and such a basis. 
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Hearing Examiner: Can an exhibit number be 
reserved for that information to be supplied and ad¬ 
mitted in evidence on the consent of all parties when 
received? Is that agreeable to Mr. Blakeslee. 

Mr. Blakeslee: Yes, that is agreeable to me. 

Mr. Warren: Yes, sir. We can do that. 

Hearing Examiner: And furnish Mr. Blakeslee, 
counsel for Long Island Company with a copy of the 
exhibit? 

Mr. Warren: Yes. 

By Mr. Freedman: 

Q. Do you know what the usual daily fee for expert 
testimony by principals for attendance at hearings before 
the SEC may be? A. Figures have never been discussed 
in my presence. 

11 Hearing Examiner: Are you referring to the 
same firm? 

Mr. Freedman: Yes. 

Hearing Examiner: That will be incorporated in 
the same exhibit. Let the record show, then, that 
Committee’s Exhibit No. 2 is reserved for the 
schedule showing the basis of charges to be made 
by Hilbert and Associates. 

(Committee’s Exhibit No. 2 was thereupon reserv¬ 
ed.) 

By Mr. Freedman: 

Q. And at the same time, will you supply us with the 
total time expended to date by Gilbert Associates, and the 
total time expended by principals for attendance at hear¬ 
ings? A. Yes. 

Q. Has the committee received any bill yet for out-of- 
pocket expenses of Gilbert Associates? A. No, not that I 
know of. 

Q. On page 3 of the declaration there appears a state¬ 
ment that “in addition to the solicitation by the use of the 
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mails, solicitation may be made by personal interview, tele¬ 
phone, or telegraph and the Committee will enlist the sup¬ 
port and assistance of other stockholders, associates, or em¬ 
ployees (none of whom will be paid) and may request brok¬ 
erage houses and other custodians, nominees or fiduc- 

12 iaries to forward soliciting materials to the beneficial 
holders of the stock held of record of such persons.” 

Will you explain what you mean about that? 

A. Much the same thing as we encountered in soliciting 
the authorizations. Large blocks of this stock are held in 
certain brokerage offices. They have to transmit this stuff 
to the stockholders, their customer. And they have charged 
us for the expense of doing that, the postage, and the same 
thing will probably occur in this case. 

Q. As I understand it then you don’t propose to go to 
the actual stockholders themselves to solicit the contribu¬ 
tions? A. Only by mail. 

Q. How many days of attendance have you and some 
members of the firm of Warren & McGroddy attended be¬ 
fore the Public Service Commission? A. I think, in my 
own case, about a half dozen. Not over that. I think about 
a half dozen. 

Q. Were there a half dozen hearings held in the entirety 
before the New York Commission? A. I think so, since 
the summer of 1948. I think there were a half dozen. I 
can’t be sure and I haven’t attended all of the hearings, 
either. I have kept no record of my attendance at the 

13 hearings. I have gone when I thought it would serve 
a purpose, and haven’t on other occasions. I think 

I have been in that room I would say four or five times, in 
the hearing room. 

Q. Did you participate in the proceedings before that 
Commission? A. I have spoken about twelve words there, 
I think, the first day. That is all I said. 

Q. Did anybody from the firm of Warren & McGroddy 
appear? A. Yes. Mr. McGroddy was present at two or 
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three occasions, and Mr. Warren was present on two or 
three occasions. 

Q. Did they actively participate in the proceedings? A. 
I don’t think they said anything. 

Q. Have either you or Warren-McGroddy taken any po¬ 
sition before the New York Commission with respect to the 
plan that was the subject of the hearings before it? A. 
Decidedly, that it was utterly without power to act. 

Q. Is that practically the sum and substance of the 
twelve words stated? A. Just about. 

Mr. Warren: Didn’t vou send written cominunica- 
tions to them? 

The Witness: That was before the formation of 
14 the Committee. I wrote a letter to the Commissioner, 
Warfield, a letter to him, and sometime in August 
1947—no, it was October 1947—expressing my views 
as to the whole proceeding and demanding that 
stockholders be given notice of what was going on. 
I have a copy of that letter if you want it. 

Q. On page 1 of the letter itself, Mr. Aron, there is a 
statement that “the counsel of the Committee has contended 
as a matter of law no plan should be approved as fair unless 
due weight be given to the present value of Long Island 
physical properties and its reasonable earnings prospects.” 

What do you mean by “the present value of Long 
Island’s physical properties”? A. I think the same as was 
meant by the Commission is its opinion. This is a para¬ 
phrase of what the Commission had said in its opinion of 
sometime ago. 

Q. By that, do you mean the reproduction cost of the 
properties? A. No. Not as absolute a statement as that. 
The present value in these inflated times is not the repro¬ 
duction cost, nor is it the original cost less depreciation. It 
is somewhere in between. 

Q. Can you give us an idea of what you now mean by the 
present value of Long Island’s physical properties? 
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15 A. What a fair appraisal of those properties would 
show at this time. 

Q. As the fair appraisal of the physical value of the 
properties? A. Not in the sense of the depreciated value. 
Their going value, if I may use that term. 

Q. Did you mean value for rate purposes by “going 
value”? A. I do not. I mean the value of a plant or an 
automobile that you are using. What is it worth to you? 
Or your house. It makes no difference what it cost. It is 
what you need and what you have it for, and what it will 
cost to reproduce. What is that plant presently worth to the 
Long Island Lighting Company to carry on its operation 
successfully. 

Q. You said something that gave me the impression 
that what you have in mind is the reproduction cost of the 
physical properties of the Long Island? A. No, I don’t go 
that far because it is abnormal at the present time. I don’t 
know any formula. I don’t know anyone else who knows 
any formula under present conditions of creeping inflation. 
Q. Before I get to my next question: 

Mr. Freedman: The Commission in its notice of 
hearing ordered that the record in the Consolidated 

16 Proceedings, File No. 54-136 and 59-83 may be re¬ 
ceived in evidence of this hearing. I make that mo¬ 
tion to receive bv reference the record in those Con- 

solidated Proceedings. 

Hearing Examiner: Any objection ? 

Mr. Warren: No objection. 

Hearing Examiner: They are received. 

(Consolidated Proceedings record, File 54-136 
and 59-83 was incorporated by reference.) 

By Mr. Freedman: 

Q. Mr. Aron, isn’t it a fact that on my suggestion you 
looked at the record in this proceeding and noticed that the 




64 


common stockholders received a notice in November, 1945, 
of the fact that a hearing was going to be held on the or¬ 
iginal plan filed by the company? A. That is correct, and 
that is the reason I made the change in the original type¬ 
writing in order to conform with the facts. My information 
up to that point had been otherwise. 

Q. That is, you made the change that appears in ink on 
page 2 of the letter? A. Yes. 

Q. In other w’ords, as it now’ states, it reads as follow’s, 
at the top of page 2 of the letter: 

“On March 8, 1948, in a letter to the Chairman of 
the Public Service Commission, in New’ York, counsel 
17 for this Committee demanded that notice of the man¬ 
agement ’s amended plan be given the common stock¬ 
holders, you received such notice from the company 
in a printed letter dated March 16,1948. Proceedings 
have been going on before the Public Service and the. 
Securities and Exchange Commission since October 
1945, since w’hich there have been 47 hearings in all.” 
Isn’t that correct? 

A. That is correct. 

Q. Isn’t it also a fact that the stockholders received 
notice of the filing in March 1948 of the amended plan and 
that hearings w’ere to be held before this Commission and 
the New York Commission? A. You satisfied me on that 
point. I w’as not so informed at the time that any stock¬ 
holder had been notified of the fact, or that he had received 
any notice, in my conversation w’ith them. 

Q. Mr. Aron, have you seen the annual reports of the 
company to stockholders for the years 1945, ’46 and ’47? 
A. I think so. I am not sure of 1945. But I think so. 

Q. Don’t those annual reports refer to the fact the hear¬ 
ings were being held before this Commission and the New' 
York Commission? A. Yes. You notice I used the 


65 


18 word with some exactness. 1 said actual notice. I 
treat that as constructive notice. Nothing is actual 

notice unless it says “please take notice” and calls your 
attention specifically to a thing. They had constructive 
notice, but even the Federal Register was constructive 
notice. I have used the word carefully in this. I have used 
the word “actual notice”. 

Q. I am afraid, Mr. Aron, that in revising the material 
you struck the word “actual” out. A. Not in my original. 
I may have done it by error, but there is the one— 

Q. This is the original file. A. Then it should be rein¬ 
stated. I don’t know how that occurred. But here is the 
one—there is the master copy, and I left “actual notice” in. 

Q. Then why don’t you read how you want this thing 
amended? A. “Actual notice”. I have used that through¬ 
out, “actual notice”. That was the point that I have made 
from the beginning. 

Q. In other words, it should read as follows: 

“On March 8, 1948 in a letter to the Chairman of 
of the Public Service Commission in New York, coun¬ 
sel for this Committee demanded that actual notice 
of the management’s amended plan be given the 

19 common stockholders.” 

A. Yes. And may I read from my letter in an¬ 
swering that to Mr. Maltbie. I said: 

“I am convinced that the great majority of the 
common stockholders do not even know of this pro¬ 
ceeding, and its possible consequences to them. And 
this is, I believe, the first time any stockholder of the 
Long Island Lighting Company has appeared or 
been represented as such in this or any other pro¬ 
ceeding, affecting the company, before your Com¬ 
mission, the Securities and Exchange Commission, 
and the Federal Power Commission. Likewise, I am 
informed that no notice has at any time been given to 
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any common stockholder of any of these proceedings 
except the mimeographed notice of March 1, 1948 
received by me pursuant to my request on March 4. 

“Although I had notified the Commission of my 
desire to appear on behalf of certain common stock¬ 
holders I was unaware until the middle of February 
the any amended plan existed or had been presented 
to the Commission. My last prior information was 
the decision of the Commission on September 18, 
1947 and your statement to me sometime later that 
that proceeding would be dismissed if the company 
had not filed a new plan by December 10.” 

20 Q. And you wrote that letter when? A. March 
8, 1948. 

Q. And that was written to General Maltbie? A. Hon¬ 
orable Milo R. Maltbie, Public Service Commission, 233 
Broadway, New York City, in re case No. 12215. 

Mr. Freedman: Mr. Examiner, in view of the am¬ 
biguity contained in the proposed letter of solicita¬ 
tion, I suggest that the committee be required to file 
an amended page 2 as to its solicitation material 
to show exactly how the language is to read. 

Mr. Warren: We will be glad to do that. * 

Hearing Examiner: That will not be an exhibit. 
It will be an amendment to the document on file. 

Mr. Freedman: That is right. 

Mr. Warren: It is a new page 2 of the letter. 

Mr. Freedman: That is right. 


Bv Mr. Freedman: 

•> 

Q. Your letter also makes reference to the fact that you 
had some consultations on some correspondence with the 
management of Long Island Lighting Company? A. That 
is correct. 

Q. I show you a photostat of a letter dated August 10, 
1948, addressed to the officers and directors of Long Island/, 
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Lighting Company, Mineola, Long Island, signed by 

21 yourself and Mr. Lynne A. Warren, and ask if that 
is a photostat of the letter you sent to the manage¬ 
ment on August 10. A. It is. 

Mr. Freedman: I ask that that be introduced in 
evidence as Commission’s Exhibit 2. 

Hearing Examiner: Any objection? 

Mr. Warren: No objection. 

Hearing Examiner: It is received. 

(Commission’s Exhibit No. 2 was received in evi¬ 
dence.) 

Mr. Warren: Was that furnished by the manage¬ 
ment? 

Mr. Freedman: Yes. 

By Mr. Freedman: 

Q. I show you a photostat of a letter dated August 23, 
1948 addressed to Colonel Charles G. Blakeslee, and signed 
by yourself and Mr. Warren. I ask if that is a copy of the 
letter sent that date. A. It is. 

Mr. Freedman: I ask that this be marked as Com¬ 
mission’s Exhibit 3. 

Hearing Examiner: It will be so marked. 

(Commission’s Exhibit 3 was marked for identifi¬ 
cation.) 

Hearing Examiner: Are you offering it ? 

22 Mr. Freedman: Yes, sir. 

Hearing Examiner: Is there objection ? 

Mr. Warren: No, sir. 

Hearing Examiner: It is received. 

s (Commission’s Exhibit 3 was received in evi¬ 
dence.) 

By Mr. Freedman: 

Q. I show you an unsigned copy of a letter dated August 
24,1948 addressed to Mr. Lynne A. Warren and signed by 
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Charles G. Blakeslee, and ask if that is a copy of the letter 
received by you and Mr. Warren, dated August 24,1948. A. 
Yes, it is. 

Mr. Freedman: I ask that that come in as Com¬ 
mission’s Exhibit 4. 

Hearing Examiner: Is there objection? 

(No response) 

Hearing Examiner: It is received. 

(Commission’s Exhibit No. 4 was received in evi¬ 
dence.) 

By Mr. Freedman: 

Q. I show you a copy of a three-page letter signed by 
Edward J. Crummey, Secretary of Long Island Lighting 
Company, addressed to yourself and Mr. Lynne A. Warren, 
under date of August 30, 1948, and ask you if that 
23 is a correct copy of the letter of that date. A. Yes. 

Mr. Freedman: I ask that that come in as Com¬ 
mission’s Exhibit No. 5. 

Hearing Examiner: It is received without ob¬ 
jection. 

(Commission’s Exhibit No. 5 was received in evi¬ 
dence.) 

Hearing Examiner: On further consideration re¬ 
garding the amended page to the letter which is part 
of the application, I think it would be preferable to 
have that come in as Committee’s Exhibit No. 3. 

j 

Mr. Warren: We will do that. 

Hearing Examiner: We will reserve No. 3 for 
that document, to be received in evidence. 

You will furnish all parties additional copies. 

Mr. Warren: Yes, sir. 

(Committee’s Exhibit No. 3 was reserved.) 

By Mr. Freedman: 

Q. On page 3 of your proposed letter of solicitation 
there is a statement: 
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“In testimony before the Securities and Exchange 
Commission, it appears that at about the time of our 
communications above referred to, the Executive 
Committee of Long Island Lighting authorized 

24 negotiations with Consolidated Edison Company of 
New York, Inc., one of the largest utilities in this 
state, which resulted in that company’s filing an 
application with the New York Public Service Com¬ 
mission seeking permission to acquire rhe stock or 
assets of the Long Island Lighting System after its 
proposed unification.” 

Is the basis of that statement the testimony of Mr. Ed¬ 
ward F. Barrett, President of Long Island Lighting Com¬ 
pany, in a hearing before this Commission? A. Yes. 

Q. What is the basis of your statement that there is an 
executive committee of Long Island Lighting? A. That 
was my recollection of Mr. Barrett’s testimony. He may 
have said the directors, or he may have said a committee. 
But I recall he said he was taking it up— 

Q. Incidentally, when you made this statement, when 
you prepared this part of your proposed letter of solicita¬ 
tion, did you have access to the minutes before this Com¬ 
mission which contained Mr. Barrett’s testimony? A. Only 
by coming down here. The Committee hadn’t the money to 
buy them, so I didn’t have them before me. 

Q. But you had it before you when this statement was 
prepared? A. I did not have them. I have never seen 
them. We have never been able to buy them and I 

25 have never come down here to look at them. 

Mr. Warren: Mr. Freedman, if that is not ac¬ 
curate, we will be glad to change it. 

By Mr. Freedman: 

Q. Is your principal office in Washington? A. Well, 



70 


I have an office in Washington. I am more or less retired 
but I do have an office here. 

Q. On page 4 of your solicitation material there is a 
list of proposed expenditures and of monies that have al¬ 
ready been expended. 

Can you tell us what each item is for, what the nature of 
the disbursements was? A. Warren & McGroddy and my¬ 
self—I presume theirs was the same as mine. I was obliged 
to come to Washington three or four times in connection 
-with this matter when 1 would not normally be here. They 
have been down several times. I have been down on Long 
Island, I have had telephone calls, I have entertained at 
luncheons, I have done a good deal of telegraphing, and the 
ordinary out-of-pocket expenses involved in coming down 
here and communicating with the various parties in inter¬ 
est. 

I 

Albert Frank-Gunther Law, Inc., that is the advertising 
agency in New York which handled the advertising or so¬ 
licitation. The Mailing Graph Company is a professional 
mailing organization to whom was turned over the list of 
stockholders, some 10,000, and who do the printing, 
20 addressing and mailing of the notices to the stock¬ 
holders. 

The next item, Higgs National Bank, is interest on the 
loan referred to above, being money which the Committee 
borrowed at the Riggs National Bank. 

Q. Who is liable on that notice? A. That is a note 
secured by cash and collateral. There is no personal liabili¬ 
ty. It is a committee note secured by cash and collateral. 

What I said about Warren-McGroddv and mvself as to 

• • 

the next two items applies. 

Q. Can you tell us who supplied the cash and the securi¬ 
ties? A. Yes. The members of the Committee, and no one 
else. The City Farmers item is a payment to them for the 
preparation of the list of stockholders, for which there is 



71 


a receipted bill here. Mailograph is the same service I have 
already testified to. The Alderson Reporting Company is 
for a transcript of the first hearing at which we appeared, 
the only transcript we have had. Albert Frank-Gunther 
Law, Inc., that was the balance due on their services for 
placing the advertising. 

The Riggs National Bank interest is again as I have 
stated. And I think Mr. Halsted has left him his canceled 
checks and some bills, and I think it accounts for everything. 

Q. I notice that you have an unpaid bill to Merrill 
27 Lynch Pierce Fenner and Beane? A. Yes. That is 
what I referred to before. They billed us for the 
mailing expense in sending out solicitations for authoriza¬ 
tions. 

Q. Do you know what the expenditures of Mr. Halsted 
are that have not been paid? A. I think there is here some¬ 
thing to show that. You mean this? (indicating) Here is 
an invoice, miscellaneous disbursements, for postage and 
things of the sort. At least I thought there was. Here is 
a white envelope. Here is a batch of receipts for postage, 
22 stamps, again 32 cents in stamps, again 45 cents in 
stamps, $5.70 for mimeographing, typing services. $10, 
itemized. 

Expenses marked “New York City, 80 cents, $1.20, 
$1.30.” 

Mr. Warren. Those are probably phone calls. 

The Witness: Either that or taxicabs. 

Here is another one, Washington, $1.29, which ap¬ 
pears to be postage. Another one, 48 cents for en¬ 
velopes. 

By Mr. Freedman: 

Q. In other words, miscellaneous expenditures for which 
Mr. Halsted has not been reimbursed? A. Yes. They ap¬ 
pear to be out-of-pocket expenses. 
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Q. Solicitation material also states that the committee 
wants to obtain an additional loan of $2500. Isn’t 

28 that correct? A. That is right. 

Q. Do you know from whom the money will be 
obtained? A. Well, if their hopes are sustained it will be 
from the Riggs National Bank. 

Q. And that will be upon the same basis as the previous 
note? A. I believe so, except that this should be not quite 
as difficult as the first one. 

Q. Is it anticipated that this loan will be collateralized? 
A. I had nothing to do with negotiating the first loan and I 
have never talked with the Riggs. I simply told Mr. Halsted 
what we need, and he said he would arrange it. 

Q. You are aware, are you not, Mr. Aron, that the first 
letter of solicitation, when authorization for representa¬ 
tions was requested, stated that the committee would not 
request compensation for its services. 

Are vou familiar with that? A. Yes. 

Mr. Warren: I think there is more to it than that. 
The Witness: You are talking about compensa¬ 
tion for services? I think there is something like 
that in there. I haven’t looked at it in months. (Wit¬ 
ness examines document.) 

By Mr. Freedman: 

Q. After Mr. Warren has shown you the first 

29 letter of solicitation, isn’t it true that it states that 
the committee would not seek compensation for its 

services? A. With the added clause that it would not seek 
compensation for its services but would look for reimburse¬ 
ment of its expenses, including fees and expenses of its 
attorneys and agents, to such provision or allowance that 
may be made by any plan or agreement of sale, reimburse¬ 
ment, recapitalization, reorganization, or unification or by 
any Court or government body having jurisdiction to make 
or approve the same. 
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Q. If you will turn to page 5 of the present proposed 
letter you will notice that there is a statement: “At the 
appropriate time, we shall apply to the Commission to have 
the compensation and expenses of the Committee, its coun¬ 
sel and experts allowed by the Commission, and paid by 
Long Island.” 

Is that a change in the views of the Committee with re¬ 
spect to its compensation? A. Not at all. The two are 
used because we are covering two classes. 

Q. Is it the present intention of the Committee that it 
will request compensation for its services? A. I have 
never heard it expressed. I don’t think so. 

Q. Was there any particular reason for changing 

30 the form of the language in this letter from the for¬ 
mer letter? A. Yes, because we were embracing in 

one sentence the committee counsel and experts. So we 
said compensation and expenses, because we were covering 
two groups of people. It may be bad English, bad con¬ 
struction, but we couldn’t do it otherwise. 

Q. Mr. Aron, you made a statement a while ago that 
you are semi-retired, I think you said. A. Yes. 

Q. Would you mind elaborating on that? A. Well, I 
quit general practice about twenty years ago. I occasional¬ 
ly get into some legal matters, chiefly in the field of In¬ 
ternational Law, and this one interested me so I got into 
it. I do not practice law, generally speaking. I am more 
interested in other things than in the practice of law. 

You will find it is an historical fact that I retired in 1931. 

Q. If you will turn to vour original letter, you state 
that you have been engaged in the general practice of law 
since 1907 as to New York, and 1908 as to New Jersey. 
That statement then is not quite accurate? A. Did I say 
general practice of law or general practice? 

31 Q. General practice. A. Well, all right, general 
practice. T will stand corrected. The historical fact 
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is that I retired from general practice about 1926 and went 
into banking, and I haven’t been in general practice since, 
and I don’t maintain a law office, and I don’t seek legal 
business. 

So as to clarify, Mr. Freedman, I am counsel in one or 
two matters before the Supreme Court of the United States 
at the moment and in the Circuit Court of Appeals. 

I get into things, but I do not maintain a law office. I 
have no assistants, no clerks. I haven’t practiced law 
since 1926, in that sense. 

Q. Suppose the Commission, when this case is finally 
over, does not grant an allowance which would enable the 
repayment of the funds collected by the Committee. What 
would happen? A. Well, the stockholders who contributed 
would not get them back. That is what they would have 
contributed to the fight we are making. They are not go¬ 
ing to be indemnified if that is what you mean. 

Q. Is the Committee now requesting the Commission’s 
approval of the repayment of the $2400 formerly borrowed, 
of the new borrowings of $2500 and the payment to counsel 
of an aggregate of $15,000? A. Plus the payment which 
isn’t referred to in your notice but I think was in the 
32 original notice, a payment of $7500 to Gilbert Asso¬ 
ciates. 

Mr. Warren: I don’t know what that question 
\neans. As I have stated, we are not seeking approv¬ 
al of any amounts, either expended or to be expend¬ 
ed, now. 

But we fully expect to go through the ordinary 
procedure at the close of the case and get the or¬ 
dinary allowance procedure. 

Anything said at this hearing—we are not trying 
to justify any payments made or to be made at this 
hearing. We are just advising the Commission of 
what we have in mind. I tried to make that clear 
at the start. 
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Bv Mr. Freedman: 

•> 

Q. What is meant by the statement that “No payment 
will be made (except for a repayment of loans aggregating 
$4900 and the $15,000 to counsel) except upon ten days 
notice to the SEC.” 

Does that mean if the Commission takes no action within 
the ten-day period that the committee will then assume the 
Commission has approved the proposed payment? A. Mr. 
Freedman, I think that is a novel provision. I think I am 
responsible for its suggestion. I wanted it clear we were 
not working in camera. I didn’t know whether the Com¬ 
mission even had power to pass on this application, and I 
didn’t know whether they had powder to pass on anything 
we submitted to them. But I wanted it to be done 
33 in the open, so it was a matter of record what the 
money was being used for. It was gratitous. It 
was my suggestion, if it isn’t valid it is just another sug¬ 
gestion. 

Mr. Warren: It is not your point that the silence 
of the Commission meant they would approve it? 

The Witness: No. But it is the same as giving 
notice that you are going to make a payment to a 
certain man on a certain day, so it is publicly known. 
We weren’t going to work in the dark. That is all 
T had in mind. 

And I further had in mind if it was anything out¬ 
rageous you people would naturally protest in the 
public interest. I mean if it was obnoxious. It 
wouldn’t bind you if you didn’t, but you certainly 
would be in the position to object if it wasn’t 
correct. 

Q. Mr. Aron, looking through this correspondence, T 
don’t think it gives the position of the Committee with re¬ 
spect to whether or not the Committee favors consolidation 
of the three companies as proposed by the management as 
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such. What are the views of the Committee in that re¬ 
gard? A. In the beginning we were pursuaded and so 
stated in a communication, I think, to the company or to 
Mr. Barrett, that we were in favor of the merger. 

As events developed—and we have paid some heed to 
the very excellent financial intelligence of Mr. Lang- 

34 ley and his advisers—w T e then shifted to the word 
unification with a view to leaving it open. 

At the present moment, I am not authorized to state, and 
1 don’t think anyone else is authorized to state, what the 
official position of the committee will be. Its tendency, its 
sympathy and its first stated position was that it was in fa¬ 
vor of the merger, and I don’t mean to say it has changed 
its position. But keeping a fair mind, knowing Mr. Lang¬ 
ley’s contention, I don’t believe vre have reached what you 
could call a final conclusion. 

Is that a correct statement? 

Mr. Warren: Yes. That is all I have. 

Do you have anything, Colonel? 

Mr. Blakeslee: I am assuming that page 2 is 
going to be revised. 

By Mr. Freedman: 

Q. Mr. Aron, I notice that one of the items of proposed 
expenditures is $7500 to Gilbert Associates. A. That is 
what I referred to earlier. 

Q. Do you mind telling us how you could arrive at that 
figure if you didn’t have any idea of what their charges 
were? 

Mr. Warren: I had better answer that unless you 
were there. Were you? Go ahead. 

A. Let me say this much: I understood they 

35 weren’t going any further until they got some money. 

Mr. Warren: That is right. And I asked Mr. 
Davis to estimate what he thought would be a round 
figure as to what he w T ould need to proceed. 
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Not only for what he has done to date but what 
else he has to do. He gave a figure of around $7500. 
I think he said $7500 to $10,000. 

Mr. Freedman: That was when? 

Mr. Warren: In the past month or two. 

Mr. Freedman: Before or after he testified in 
the consolidation proceedings! 

Mr. Warren: I think it was afterwards. 

By Mr. Blakeslee: 

Q. As I understand, page 2 of the proposed solicitation, 
was to be revised! A. Colonel, the master copy to which 
the others were supposed to have been conformed—this 
was done rather hurriedly in the morning—the master 
copy which I kept used the words “actual notice.” 

If it slipped out there it should be in. The page will be 
revised and put in as it was intended. 

I am still mystified as to how it got out of here. I think 
you may find it on one of the three copies filed. I don’t 
know. 

Mr. Warren: In any event, it will be changed 
36 and we will send you a copy of the new page. 

The Witness: Mr. Freedman and I discussed 
this the day before. That is the way it was. It was 
done in pencil. I corrected the master copy. 

Hearing Examiner: Is that the only change to 
be made in it? 

Mr. Warren: Unless the staff has some sugges¬ 
tions. 

Mr. Freedman: We just think we have an im¬ 
proper inference, and I think should be pointed out 
to the Commission. 

By Mr. Blakeslee: 

Q. Actually all the stockholders bought preferred and 
common, and received notice when the plan was filed, did 
they not? A. That was not my information. I asked a 
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half dozen of them. They may throw those things in the 
waste basket. That is my belief when I wrote to Com¬ 
missioner Maltbie. The statement was never challenged. 
I sent you a copy of that letter. It w^as never questioned 
until Mr. Freedman questioned it when I came down here 
the day before filing this. 

Q. Let me interrupt you. I am not talking about the 
notice that the Public Service Commission gives, because 
they don’t attempt to notify all stockholders. I agree on 
that. But you have tied it up on page 2, as I read it, with 
the hearings before the SEC. You said you received 
37 your first actual notice from the company in a print¬ 
ed letter? A. If it wasn’t clear, I am perfectly 
willing to make it clear. 

As I read “On March 8, 1948 in a letter to the Chair¬ 
man of the Public Service Commission of New York, coun¬ 
sel for this Committee demanded that actual notice of the 
management’s amended plan be given to the common 
stockholders.” 

That is only before the Public Service Commission. 

Q. If you will stop right there I have no objection to 
it. A. Then it goes on “You received such actual notice 
from the company in a printed letter dated March 16, 
1948.” 

I think that is factually correct. 

Q. That is all right. A. Now, the other is a new sen¬ 
tence. It reads: 

“Proceedings have been going on before the Public Ser¬ 
vice Commission and the Securities and Exchange Com¬ 
mission since October 1945, since which there have been 47 
hearings in all.” 

Q. That is all right. A. I think it is factually correct. 

Mr. Freedman: It gives the impression they 
didn’t receive any notice of this until 1948, and they 
received notice in 1945. 
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38 The Witness: You and I won’t battle over that. 
I will change it any way you like. Any way you 
want it. The only point I -was making was that the 
first notice they got of the Public Service Commis¬ 
sion was that of the 16. 

By Mr. Blakeslee: 

Q. No, they didn’t get any from the Public Service 
Commission. In our letter we called their attention to it. 
A. That is what I mean. You included them both in your 
notice. 

Q. If you are going to correct it, all right. 

Now, on page 3, there is no executive committee of the 
Long Island Lighting Company, as far as I know. I wish 
you would change that. A. If you have the record here, 
I thought Mr. Barrett testified that after he talked with 
Mr. Tapscott he took it up—he may have said, with the 
executives. 

Q. No. He talked about the Executive Committee of 
the Board of Trustees of Consolidated Edison, who had 
accounted favorably upon a proposition to effect some kind 
of a purchase of Long Island before they referred to their 
Board of Directors? A. My memory— 

Q. That is a fact. A. Mr. Barrett said he took it up 
with somebody. 

39 Mr. Blakeslee: That is all I have. 

Mr. Freedman: That is all we have. Do you 
have anything. 

Mr. Warren: I would like to reserve as common 
stockholders Exhibit No. 4, for such additional in¬ 
formation as conferences with the staff or correc¬ 
tions of the letter may result in. 

Hearing Examiner: Is that satisfactory to Col¬ 
onel Blakeslee, with the understanding that you will 
receive copies of it? 

Mr. Blakeslee: Yes, sir, in advance. I mean be¬ 
fore any order is made. 
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Mr. Freedman: In other words, he wants an op¬ 
portunity to comment or object upon it. 

Hearing Examiner: I think that can be arranged 
in that way. How much additional notice would you 
need, say 48 hours? 

Mr. Blakeslee: Say three days would be enough. 

Hearing Examiner: That would be 72 hours. 
That is satisfactory to the Commission, I presume? 

Mr. Freedman: Yes. 

(Committee’s Exhibit No. 4 was Reserved.) 

Mr. Warren: Time is really of the essence in 
this matter if we are going to continue. We have 
40 carried this proceeding to this point with very little 
help, financially. If we are going to continue to do 
the things that we think are very necessary to pro¬ 
tect the common stockholders, we have got to get 
this letter out. 

We have no assurances that we will get any re¬ 
sponse to this letter. But the least we can do is to get 
it out. 

The Witness: May I supplement what Mr. War¬ 
ren has said, on the record? This is a unique sit¬ 
uation in this respect: You have 10,000 small stock¬ 
holders. In canvassing the list, with the exception 
of the houses on the Street which have stock, we 
haven’t found any common stackholder who had 
over, in his own name, 6,000 shares. With 6,000 
shares at the present market value of this stock, it 
is so small a sum that the case is unique in that there 
is no one with sufficient holding of stock, sufficient 
financial interest, to individually take on himself 
this kind of a fight, and therefore the denial of this 
application will virtually mean that these common 
stockholders will go undeveloped. 

There is no one on whom we can put the load of 
carrying this fight. And even though Mr. Warren 
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and I who are willing to step aside and wait, we have 
the practical fact that we can’t hire engineers on that 
basis. 

Therefore, this motion of ours, a declaration is 
made as a matter of necessity as the only way in 
which these 10,000 stockholders can participate in 
this hearing. 

Mr. Freedman: Does counsel for the Committee 
41 desire to file proposed findings and conclusions and 
brief in support thereof? 

Mr. Warren: No sir. 

Hearing Examiner: Do you waive a recommend¬ 
ed decision by the Hearing Officer? 

Mr. Warren: Yes, sir. I would like to reserve 
the right to have oral argument. 

Hearing Examiner: Do you ask for oral argu¬ 
ment? 

Mr. Warren: Yes, sir. 

Hearing Examiner: You do ask for it? 

Mr. Warren: Yes, sir. 

Mr. Freedman: On any particular question? 

Mr. Warren: On the question of whether or not 
we are permitted to solicit funds. 

Mr. Freedman: Do you agree that the staff may 
aid the Commission in rendering its decision in this 
case? 

Mr. Warren: We don’t take any position about 
that at this time. 

Hearing Examiner: Did you say you want oral 
argument only in the event the Commission denies 
the application? 

Mr. Warren: I would rather reserve the right to 
ask for oral argument. 

Hearing Examiner: So you don’t ask for it at 
this time? 
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Mr. Warren: That is right. 

Hearing Examiner: But you reserve the right to 
42 ask for it later. 

Mr. Warren: That is right. 

Mr. Freedman: Except under the procedure we 
have agreed to here he won’t know what the de¬ 
cision of the Commission is until after it is out, or 
what the position of the staff is until after the Com¬ 
mission renders its decision. 

(Discussion off the record). 

Hearing Examiner: The question of oral argu¬ 
ment then is whether or not you desire that, that is 
still reserved! 

Mr. Warren: That is right. 

Hearing Examiner: And you will advise the Sec¬ 
retary of the Commission later as to that. 

Mr. Warren: Yes, sir. 

Hearing Examiner: It has to be filed in writing, 
you know. 

Mr. Warren: Bight. 

Hearing Examiner: Anything further! 

Mr. Freedman: I have nothing further. I move 
the hearing be closed. 

Mr. Warren: I join in that. 

Hearing Examiner: That motion is granted. 

(Whereupon, at 3:05 o’clock p. m. the hearing in 
the above-entitled matter was closed.) 
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Committee Exhibit No. 2. 

GILBERT ASSOCIATES, INC. 

Engineers and Consultants 
Founded 1906 

61 Broadway 
New York 6, N. Y. 


November 15, 1948 

Lynne A. Warren, Esq., 

Warren & McGroddy, 

39 Broadway, 

New York, N. Y. 

Dear Mr. Warren: 

In accordance with our telephone conversation of this 
morning I have reviewed our letter of July 6th in which we 
set forth the basis upon which Gilbert Associates, Inc., 
would undertake certain assignments in connection with 
the preparation of studies relating to the reorganization 
and recapitalization of Long Island Lighting Company. 

In our letter of July 6th we stated that certain prelimi¬ 
nary work would be undertaken for a retainer fee in the 
amount of Five Hundred Dollars ($500.00). It was also 
indicated that if the Common Stockholders’ Committee de¬ 
cided to proceed further in the matter our fees for services 
would be computed at two and one-half (2.50) times the 
standard hourly rates of compensation of each member of 
our organization assigned to such work. On the basis of 
our regular 7 1 /* hour work day the rates that would be 
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charged by Gilbert Associates, Inc., for senior and junior 
personnel engaged on the project would be approximately 
as follows: 

Principals $150 per day 

Senior Engineers and Accountants 80-90 per day 

Junior Engineers and Accountants 35-50 per day 

Clerical and Secretarial 24-33 per day 

Under our standard method of computing charges on a 
time basis the foregoing per diem rates, based upon a 7 2 /4 
hour day, would apply to all time devoted to the project. 

You will also note that in our letter of July 6th we stated 
that our per diem rate for testimony and for attendance by 
principals at hearings before the Securities and Exchange 
Commission would be $150.00 per day. 

In addition to charges for time as defined above, it is 
anticipated that all travelling expenses, living expenses of 
personnel while away from home office and other out-of- 
pocket expenses incurred in connection with the work 
would be directly reimbursable. 

You also inquired as to the amount of time devoted to the 
project to date. An analysis of our time records indicates 
that I have assigned 42*4 hours to this work since July 1 
and 23 hours of clerical and secretarial time has been 
charged to the project from July 1 to the end of October. 

The foregoing statement covers only time that actually 
has been charged to the project since the date of our for¬ 
mal proposal. I would call your attention to the fact that 
prior to July 1st I devoted thirty or forty hours of time 
to the preliminary studies of the Long Island Company’s 
operations. In view of the uncertain nature of the pro¬ 
ject when it was first brought to my attention the forego¬ 
ing time was not devoted to the assignment during regular 
office hours and hence does not appear in our time records. 


/ 
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These preliminary services were to be included in the 
$500.00 retainer fee mentioned in the third paragraph of 
my July 6th letter. 

Very truly yours, 

GILBERT ASSOCIATES, INC., 
/s/ MALCOLM G. DAVIS, 

Vice President. 

MGD :MD 


Commission Exhibit No. 2 

Registered-Return 
Receipt Requested 

August 10, 1948 

To the Officers and Directors of 
Long Island Lighting Company 
Mineola, Long Island 

Gentlemen: 

The Common Stockholders Committee of Long Island 
Lighting Company, for which the undersigned are coun¬ 
sel, have, as you know, mailed a single letter soliciting 
authorizations to all of the Common Stockholders and hold¬ 
ers of Certificates of Deposit for Common Stock of Long 
Island Lighting Company pursuant to the Public Utility 
Holding Company Act of 1935 and Securities and Exchange 
Commission regulations thereunder. As of today author¬ 
izations have been received from over 2,000 holders of 
approximately 735,000 shares. With this considerable en¬ 
dorsement of the Committee’s policies, the Committee be¬ 
lieves that its views and desires should have a recognized 
part in determining the future policies and progress of the 
company. 
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Accordingly, at the request and on behalf of the Com¬ 
mittee, we hereby demand that within the next ten (10) days 
all steps be undertaken by you to withdraw the Amended 
Plan for Consolidation now pending before the Securities 
and Exchange Commission, and to restore the exemption 
of Long Island Lighting Company and its subsidiaries 
from the provisions of said Holding Company Act. We 
have already recorded our position with respect to the un¬ 
fairness and inequitableness of the Plan, the lack of juris¬ 
diction and constitutional authority of the Securities and 
Exchange Commission to approve and enforce it. 

In the event of your failure to withdraw such Plan, we 
hereby demand that you take all proper steps to call a 
meeting of the stockholders of this Company to elect a 
Board of Directors which will be truly representative of 
the Preferred and Common Stockholders. In the event of 
your failure to call such a stockholders meeting, we shall 
be under the necessity of constituting such a meeting by the 
Common Stockholders. 

We are enclosing an extra copy of this letter. 

Very truly yours, 

HAROLD G. ARON, 

WARREN and McGRODDY, 

By LYNNE A. WARREN, 

Co-Counsel for Common Stockhold¬ 
ers Committee of Long Island 
Lighting Company. 

/hs 
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Commission Exhibit No. 3 

August 23, 1948 

Col. Charles G. Blakeslee 
250 Old Country Road 
Mineola, New York 

Dear Colonel Blakeslee: 

Having explored the situation as thoroughly as time has 
permitted, we are constrained to ask that the board of 
Long Island Lighting Company, at its meeting of August 
27, 1948, act upon the demands contained in our communi¬ 
cation of August 10, 1948, unless during this critical in¬ 
terval, the expense and delay of controversies and litiga¬ 
tion may be avoided and substantially the same objec¬ 
tives accomplished by the Board’s approval of the follow¬ 
ing alternatives: 

The immediate enlargement of the Board to 9 mem¬ 
bers, and the election forthwith thereto of 5 members 
designated by and representing the preferred and com¬ 
mon stockholders committees, such Board to be free to 
reach de novo decisions, on their merits, as to all ques¬ 
tions relating to merger, recapitalization and manage¬ 
ment. 

While the position of the Common Stockholders Com¬ 
mittee has, to date, been openly expressed in favor of the 
merger, against disrupting the management and opposed 
to the procedures in the Securities and Exchange Commis¬ 
sion on the plan now before it, it must be understood, 
speaking for ourselves only, that were the above suggestion 
to be followed, the members designated by the Common 
Stockholders Committee will be neither expressly nor im¬ 
pliedly bound to adhere to these positions and will be com¬ 
pletely free to exercise their untrammeled judgment in 
accordance with their duties as directors. 

Inasmuch as hearings are scheduled to reconvene before 
the S. E. C. on September 28, 1948, we shall be forced to 
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decide our future course of action on or before September 
1. We should, accordingly, appreciate your prompt reply. 

Very truly yours, 

HAROLD G. ARON, 

WARREN and McGRODDY, 

By: LYNNE A. WARREN, 

Co-Counsel for Common Stockholders 
Committee of Long Island Lighting 
Company. 


Commission Exhibit No. 4 

LONG ISLAND LIGHTING COMPANY 

250 Old Country Road Mineola, New York 

Charles G. Blakeslee 
General Counsel 

August 24, 1948. 

Mr. Lynne A. Warren 
c/o Warren & McGroddv 
39 Broadway 
New York 6, N. Y. 

Dear Sir: 

The letter addressed to me of August 23rd and signed by 
Mr. Aron and yourself, was received by me this morning. 

I will bring the original letter and the letter received 
this morning to the attention of the directors of the Long 
Island Lighting Company at their next meeting, to be held 
on Friday, August 27th, and you will be notified of any 
action taken by the Board. 

Very truly yours, 

/s/ CHARLES G. BLAKESLEE, 
General Counsel. 

CGB :EB 
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Commission Exhibit No. 5 

LONG ISLAND LIGHTING COMPANY 
250 Old Country Road Mineola, New York 

August 30, 1948 

Mr. Harold G. Aron 
Mr. Lynne A. Warren 
c/o Warren & McGroddy 
39 Broadway 
New York 6, N. Y. 

Gentlemen: 

Your letter of August 10, 1948 addressed to the Officers 
and Directors of Long Island Lighting Company, and your 
letter of August 23, 1948 addressed to Colonel Blakeslee, 
were submitted to the Directors at the Regular Monthly 
Meeting of the Board held on Friday, August 27, 1948. 

After careful consideration of the demands embodied in 
those letters, the Board has directed me to notify you 

(1) That it believes that at this late date the withdraw¬ 
al of the consolidation Plan or any effort to restore the 
exemption of Long Island Lighting Company and its sub¬ 
sidiaries from the provisions of the Holding Company Act 
would result in endless litigation, would retard the needed 
reorganization of the Company and its subsidiaries, and 
would be contrary to the public interest, as well as to the 
interests of all stockholders. 

(2) The Board believes, under all the circumstances 
that there is no reason at present to enlarge the Board of 
Directors, or to attempt to elect members designated by a 
Stockholders Committee or Committees, in order to have a 
Board which could reach de novo decisions (presumably re¬ 
lating to the withdrawal of the Consolidation Plan now be¬ 
ing heard before the SEC and the promulgation of a dif¬ 
ferent plan; and an attempt by litigation or otherwise to 
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restore the exemption of the Company and its subsidiaries 
from the provisions of the Holding Company Act and the 
jurisdiction of the Securities and Exchange Commission.) 

In so concluding, the Board has considered the history 
of the proceedings before the Public Service Commission 
of New York and the Securities and Exchange Commission, 
and has directed me to bring the following facts to your 
attention: 

You will recall that in 1936 the Company and its subsid¬ 
iaries obtained an exemption from the provisions of the 
Holding Company Act by order of the SEC under Section 
3 thereof. In 1944 the SEC instituted proceedings to de¬ 
termine whether this exemption should be revoked in whole 
or in part, and on April 21, 1945 after protracted hearings 
the SEC entered its Opinion and Order revoking the ex¬ 
emption of Long Island and its subsidiaries under Section 
11(b)(2) and certain related sections of the Holding Com¬ 
pany Act. No stockholder appeared to oppose the Com¬ 
mission’s action. After a careful survey of the situation, 
and upon the urging of persons who claimed to represent a 
large number of holders of the preferred stock, the Com¬ 
pany determined not to contest by court action the SEC’s 
Order partially revoking the exemption, and agreed to file 
a consolidation plan under Section 11(e) of the Holding 
Company Act. This plan, which was evolved after consulta¬ 
tion with a large number of stockholders of the three com¬ 
panies (including the same persons who had claimed to 
represent a majority of the Long Island preferred stock) 
was filed on October 25, 1945 with the Securities and Ex¬ 
change Commission (File Nos. 54-136, 59-83) and with the 
Public Service Commission of the State of New York (P. 
S. C. Case No. 12215). 

The Public Service Commission of New York held ten 
separate hearings on this original Plan, and the securities 
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and Exchange Commission held twenty separate hearings, 
these thirty hearings extending from November 23, 1945 
to February 10, 1947. Although numerous stockholders 
appeared in support of the Plan, at none of these hearings 
was any attempt made by any preferred or common stock¬ 
holder of Long Island Lighting Company to present any 
testimony or documentary evidence or in any other manner 
to oppose the Plan. 

After seven months of deliberation, the Public Service 
Commission on September 24, 1947 handed down a memor¬ 
andum disapproving the Plan on certain grounds, one of 
which was that the common stock of Long Island repre¬ 
sented no equity and therefore common stockholders should 
not receive any securities of the Consolidated Company. 
On February 6, 1948, after the Public Service Commission 
had granted very substantial increases in gas rates to the 
three companies concerned, the companies filed an Amend¬ 
ed Plan of Consolidation—the Plan now pending—calculat¬ 
ed to meet the objections of the Public Service Commission 
to the original Plan. The Amended Plan attempted to re¬ 
solve the problem relating to the participation of the Long 
Island common stockholders by providing that such stock¬ 
holders would receive only an amount of cash to be ap¬ 
proved or awarded by the Securities and Exchange Com¬ 
mission and the United States District Court. This Amend¬ 
ed Plan was filed with the Securities and Exchange Com¬ 
mission on March 10, 1948, the application to that Commis¬ 
sion however containing the Company’s proposal that the 
amount of cash to be paid to common stockholders would 
bo $1,050,000. 

The Public Service Commission held seven hearings on 
the Amended Plan, beginning March 5, 1948 and closed the 
hearings on April 30, 1948. On June 16, 1948 the Public 
Service Commission in a memorandum found that the Con- 
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solidation Plan was in the public interest and approved the 
Plan, but reiterated its earlier opinion that comomn stock¬ 
holders of Long Island were entitled to and should receive 
nothing. Meanwhile, ten hearings on the Amended Plan 
have been held before the Securities and Exchange Commis¬ 
sion beginning April 7, 1948, the eleventh and presumably 
final hearing having been set for September 28, 1948. 

It should be emphasized that no testimony and no docu¬ 
mentary evidence was presented at any of the hearings be¬ 
fore the Public Service Commission on the Amended Plan 
on behalf of the common stockholders who as above stated 
had also been silent at the thirty hearings held before both 
Commissions on the original Plan. It is also to be noted 
that in the hearings before the Securities and Exchange 
Commission the common stockholders have offered no testi¬ 
mony or documentary evidence on the merits. The one 
witness to testify on their behalf confined his testimony to 
an estimate of the time necessary to make a reproduction 
cost study of the Company’s properties, apparently to 
justify an attempt by your Committee to secure an adjourn¬ 
ment. It was only because of the plea of your Committee for 
additional time in which to prepare your case, and without 
objection either by the companies or the staff of the SEC, 
that an adjournment was taken to September 28, 1948. 

Except for such evidence as you propose to submit to the 
Commission, it is our understanding that the record is now 
substantially complete and would have been closed were it 
not for your repeated requests for additional time to pre¬ 
pare your case. 

As you know, an early reorganization of Long Island 
and its subsidiaries is necessary not only in the interest of 
the stockholders, but in the public interest as well. Indeed, 
such reorganization has been ordered by the SEC under 
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Section 11(b)(2) of the Holding Company Act. The man¬ 
agement of Long Island considers that it is under a duty 
to progress such reorganization as rapidly as possible, a 
task rendered extraordinarily difficult by the delicate ques¬ 
tions presented by the conflicting views of the SEC and 
the Public Service Commission. Because the proceedings 
on the Amended Plan are at such an advanced state, it 
seems clear that stockholders’ interests and the public in¬ 
terest would not be served by a complete reversal of our 
course, as you have suggested; nor should we fail to observe 
that the proceedings have gone this far without objection by 
the common stockholders, although they have received 
notice, by order of the SEC, of every important step. 

Entirely aside from these broad considerations, you may 
know that in the event of a stockholders’ meeting there is 
considerable likelihood of litigation as to who would be en¬ 
titled to vote. In 1944, a recapitalization of Long Island 
had been approved by the stockholders which would have 
had the effect of reducing the voting power of the old com¬ 
mon stock, and by assigning new common to the old prefer¬ 
red stock—conferring voting power on the holders of the old 
preferred. This plan was approved by the Public Service 
Commission, with certain conditions subsequent. While the 
Company filed an appropriate certificate with the Secretary 
of State to carry out the plan, final consummation of the 
plan to the extent of issuing the new stock certificates was 
restrained by court order on application of the SEC, and 
the new certificates never have been issued. The period 
within which the Company was to have performed the con¬ 
ditions subsequent of the Public Service Commission elaps¬ 
ed during the pendency of the court’s temporary restrain¬ 
ing order, and such conditions never have been performed, 
which has led to doubt whether the recapitalization had 
legally taken place. On the other hand, there is strong 
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legal basis for concluding that the recapitalization became 
effective. 

It seems plain that instead of having litigation over this 
question, it is in the stockholders’ interest to have a sound 
reorganization as promptly as possible. In fact, stock¬ 
holders ’ meetings were deferred because of this confusion 
resulting from the injunction proceedings instituted by the 
SEC, and with the intent of obtaining an expeditious re¬ 
organization. We believe that we are now near the attain¬ 
ment of this objective. 

Any amendment of the present Plan, or the substitution 
of a different plan, or a change in the allocation of securi¬ 
ties, are all within the purview of the proceedings now 
before the Securities and Exchange Commission where your 
Committee, or other committees, or any single stockholder, 
may appear, present evidence and have his objections con¬ 
sidered, or discuss a further or different plan. Under the 
procedure outlined in the present Plan a further opportun¬ 
ity along these lines is also afforded in the hearings before 
the United States District Court, where it is proposed that 
an enforcement order be applied for. 

The action taken by the Board on your specific proposal 
does not mean that it is not ready to consider all sugges¬ 
tions of you or your Committee that would accelerate and 
bring about reorganization promptly so that stockholders 
may have some return upon their investment after the long 
delay. Further, the Board desires you to know that the 
Company will continue, to make available, as it has in the 
past, any information which your Committee desires. 

Very truly yours, 

/s/ EDWARD J. CRUMMEY, 

Secretary. 
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Proposed Findings, 

(Filed Dec. 11, 1948.) 

UNITED STATES OF AMERICA 
Beose the 

SECURITIES AND EXCHANGE COMMISSION 

Washington, D. C. 


In the Matter 
of 

THE LONG ISLAND LIGHTING COMPANY 
COMMON STOCKHOLDERS COMITTEE 


File No. 
68-105-3 


Now comes the Common Stockholders Committee of Long 
Island Lighting Company, by its counsel, and proposes the 
following findings in the above entitled matter: 

(The undersigned understand that the material in the 
proposed letter to stockholders is not at issue, and that the 
sole question presented is the right of this Committee to 
solicit contributions from the stockholders represented.) 

1. The Commission is without jurisdiction to allow or 
disallow a duly constituted protective committee to solicit 
contributions from the stockholders it represents for prop¬ 
er expenses of carrying on a proceeding; or in the alter¬ 
native 

2. So long as there is a proper disclosure of facts the 
Long Island Lighting Company Common Stockholders 
Committee may solicit contributions from the Common 
Stockholders for the purpose of defraying fees and ex¬ 
penses in reorganization proceedings before State and 
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Federal Regulatory Commissions and any appeals there¬ 
from. 

Respectfully submitted, 

/s/ HAROLD G. ARON. 

WARREN axd McGRODDY, 

/s/ Lynne A. Warren, a Partner, 

39 Broadway, 

New York 6, N. Y. 

December 10, 1948. 


(No brief is submitted in support of the findings but it 
is contemplated that a reply brief may be filed to the Staff’s 
brief.) 
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findings and Opinion of the Commission 

For IMMEDIATE Release Friday, April 1, 1949 

SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D. C. 

Holding Company Act of 1935 
Release No. 8965 


In the Matter 
of 

J. DONALD HALSTED, E. M. NICHOLS, 
and B. F. GRIZZLE, as a Protective Com¬ 
mittee for the Holders of the Common 
Stock of LONG ISLAND LIGHTING 
COMPANY. 

File No. 68-105 

(Public Utility Holding Company Act of 
1935.) 


SOLICITATION OF AUTHORIZATIONS 

Solicitation of Contributions by Protective Committee 
Jurisdiction of Commission 

Proposed solicitation, by protective committee for com¬ 
mon stockholders, of contributions to provide funds for 
payment of expenses of committee and fees and expenses 
of its counsel and experts pending the granting of allow¬ 
ances of fees and expenses by Commission, held subject to 
jurisdiction of Commission. 

y 

Public Interest and Interest of Investors 

Post-effective amendment to declaration by a protective 
committee for common stockholders regarding solicitation 
by committee of contributions to provide funds for pay- 
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ment of expenses of committee and fees and expenses of its 
counsel and experts pending the granting of allowances 
of fees and expenses by Commission, denied effectiveness, 
Commission finding such solicitation to be contrary to the 
public interest and the interest of investors. 

Appearances: 

Lynn A. Warren and Charles B. McGroddy, Jr., of 
Warren and McGroddy and Harold G. Aron, for the Pro¬ 
tective Committee for the Holders of Common Stock of 
Long Island Lighting Company. 

Charles G. Blakeslee and David K. Kadane for Long 
Island Lighting Company. 

Solomon Freedman for the Division of Public Utilities 
of the Commission. 

This proceeding concerns a post-effective amendment to 
a declaration heretofore filed pursuant to Rule U-62 pro¬ 
mulgated under the Public Utility Holding Company Act of 
1935 (“the Act”) by J. Donald Halsted, E. M. Nichols and 
B. F. Grizzle (“the Committee”), as a Protective Commit¬ 
tee for the Holders of Common Stock of Long Island Light¬ 
ing Company (“Long Island”), a registered holding com¬ 
pany. The original declaration related to the solicitation 
of authorizations from common stockholders of Long Is¬ 
land to represent them in connection with certain proceed¬ 
ings under Section 11 of the Act pending before this 
Commission, and we permitted it to become effective on 
June 10,1948. The amendment proposes that the Commit¬ 
tee solicit from common stockholders of Long Island 
voluntary contributions at the rate of five cents per share 
to provide for the payment of fees and expenses already 
incurred and to be incurred by the Committee, its counsel 
and experts in connection with the Section 11 proceedings. 
Those proceedings involve (1) a plan of consolidation and 
reorganization filed pursuant to Section 11 (e) of the 
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Act by Long Island and two of its subsidiaries, Queens 
Borough Gas and Electric Company and Nassau & Suf¬ 
folk Lighting Company, 1 and (2) a proceeding instituted 
by us pursuant to Section 11 (b) (2) of the Act directed to 
Long Island and its subsidiaries. 2 

A hearing was held on the amendment, following which 
the Division of Public Utilities (“the Division”) filed a 
proposed findings and opinion recommending that we deny 
effectiveness to the amendment; and the Committee filed 
proposed findings and a memorandum. We heard oral 
argument. On the basis of an independent review of the 
record we make the following findings. 

Pursuant to its original declaration which we permitted 
to become effective, the Committee solicited authorizations 
from common stockholders of Long Island and as of Octo¬ 
ber 20, 1948, had received authorizations from approxi¬ 
mately 2081 of such stockholders who held approximately 
788,455 shares or 26% of the total of 3,000,000 shares of 
common stock outstanding. 3 The Committee has actively 
participated in the Section 11 proceedings before us in¬ 
volving Long Island and its subsidiaries. 

The proposed solicitation material filed with the post¬ 
effective amendment refers among other things to the ac¬ 
tivities of the Committee subsequent to its organization 
and to the expenses that have been and are expected to be 
incurred by the Committee. It states that the contribu¬ 
tions secured from the common stockholders would con- 

1 See Long Island Lighting Company, Holding Company Act Release No. 
8032 (1948). 

1 See Long Island IJghtittg Company, Holding Company Act Release No. 
8449 (1948). 

1 At the oral argument counsel for the Committee stated that additional 
authorizations had been received which increased the number of stockholders 
represented to 2,200 and the number of the shares held by such stockholders 
to over 800.000. 
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stitute a fund to be used for the following specified pur¬ 
poses : 

(1) To repay a $2400 bank loan made by the Committee 
to pay certain expenses, to pay unpaid bills for ex¬ 
penses amounting to $391.05, and to repay an addi¬ 
tional loan to be made in the amount of $2500 to 
defray the cost of the proposed solicitation for con¬ 
tributions ; 

(2) If necessary, to defray the cost of soliciting proxies 
and calling and holding a special stockholders’ 
meeting; 

(3) To defray the out-of-pocket expenses of the Com¬ 
mittee and its counsel; 

(4) To compensate Gilbert Associates, Inc. for engi¬ 
neering services rendered and to be rendered, in an 
amount estimated at approximately $7500; 

(5) To pay $7500 each to Harold Aron, Esq., and War¬ 
ren and McGroddy, the Committee’s counsel, as re¬ 
tainers ; and 

(6) To defray the cost of possible future litigation 
which may become necessary. 

The solicitation material further states that an applica¬ 
tion is to be made to this Commission in the Section 11 pro¬ 
ceedings for an allowance to the Committee, its counsel 
and experts for fees and expenses, and that upon their re¬ 
ceipt from Long Island such fees and expenses would be 
used to reimburse the fund to the extent that such persons 
had received payment therefrom. After such repayments, 
the stockholders who contributed to the fund would receive 
.repayment of the amount in the fund on a pro rata basis. 
Although the post-effective amendment and its accompany¬ 
ing material did not contain any provision covering the 
eventuality that the amounts paid out of the fund for fees 
and expenses might exceed those allowed by us, counsei 
for the Committee stated in their brief and at argument 
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. that the Committee and its counsel and experts would be 
willing to stipulate that if they received any such overpay¬ 
ments from the fund they would repay to it the amount of 
such overpayments in addition to any amounts received 
by them from Long Island pursuant to a grant of allow¬ 
ance by us. 

The Committee has challenged our jurisdiction to dis¬ 
allow the proposed solicitation, and has contended that, 
even if it should be determined that we have jurisdiction 
over such solicitation, we should permit it. It bases its 
jurisdictional objection principally on the ground that what 
it proposes is not a solicitation of an “authorization re¬ 
garding any security of a registered holding company’’ 
and therefore is not within the regulatory powers confer¬ 
red on us under Section 12 (e) of the Act. 4 Its argument 
on the merits is that the solicitation of funds in the form 
proposed is not contrary to the public interest and is de¬ 
signed to protect the interest of investors. We shall con¬ 
sider first the jurisdictional question that has been raised 
by the Committee. 

The Committee’s contention that we are without power 
to pass on its proposed solicitation overlooks the broad 
nature of the supervisory duties over solicitations with 
which the Act charges us. Section 12 (e) places on us the 
responsibility of determining, as to the solicitation of “any 
authorization regarding any security of a registered hold- 

* Section 12 (c) of the Act provides: 

“It shall be unlawful for any person to solicit or to permit the use of 
his or its name to solicit, by use of the mails or any means or instru¬ 
mentality of interstate commerce, or otherwise, any proxy, power of 
attorney, consent, or authorization regarding any security of a registered 
holding company or a subsidiary company thereof in contravention of 
such rules and regulations or orders as the Commission deems necessary 
or appropriate in the public interest or for the protection of investors 
or consumers or to prevent the circumvention of the provisions of this 
title or the rules, regulations, or orders thereunder.'’ 
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ing company * # what rules, regulations or orders are 
necessary or appropriate in the public interest or for the 
protection of investors or consumers or to prevent the 
circumvention of the provisions of the Act or of our rules, 
regulations or orders thereunder. And it makes unlawful 
any such solicitation if we find it in contravention of any 
rule, regulation or order so determined. 

The solicitation here proposed clearly constitutes the 
solicitation of an authorization regarding a security within 
the meaning of Section 12 (e). Its admitted purpose is to 
secure from holders of common stock an advance of funds 
to be used to carry out the Committee’s stated objectives 
to protect the rights attaching to such stock in the pro¬ 
ceedings affecting Long Island. The solicitation of those 
funds is necessarily a solicitation of authority to use the 
funds in a representative capacity to carry out the stated 
objectives of security holder protection. The advancement 

of monev to the Committee would amount to a more effec- 
•* 

tive grant of authority to act with respect to the stock than 
any revocable formal authorization. Having contributed, 
a stockholder would be implementing the Committee’s 
function regardless of any change in the nature of the 
contributor’s interest or viewpoint. 

Since the present solicitation comes within the scope of 
Section 12 (e), we are required by that section to take 
jurisdiction to determine whether the solicitation is con¬ 
sistent with the policy of the Act. Section 11 (e) gives us 
power to determine upon what conditions the voluntary 
reorganization proceedings under it shall be held so as to 
serve the public interest and protect investors or con¬ 
sumers. 5 Within the terms of that section itself, and with- 

1 Section 11 (e) provides in part: 

“In accordance with such rules and regulations or order as the Com¬ 
mission may deem necessary or appropriate in the public interest or for 
the protection of investors or consumers, any registered holding com¬ 
pany * * * may * * * submit a plan * * *" 
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in the relevant area of consideration under Section 12 (e) 
we must examine the effect which Committee solicitations 
would have on such proceedings.® 

Having thus determined that we have jurisdiction over 
the Committee’s proposed solicitation, we turn to the ques¬ 
tion of whether it is in the public interest and the interest 
of investors to permit such a solicitation of contributions. 

In examining proposals respecting activities of protec¬ 
tive committees in connection with proceedings before us, 
we are mindful, on the one hand, that there is an area for 
beneficial class representation by such committees which 
should be preserved and, on the other, that committee ac¬ 
tivities have been the subject of abuses in the past 7 and 
must be regulated in the interests of protecting the se¬ 
curity holders represented and preventing undue burden¬ 
ing of the reorganization process. 

We have provided procedures for the effective participa¬ 
tion of committees in proceedings before us on behalf of 
the security holders they represent. The committees are 
aided through the enforcement, under proper circum¬ 
stances, of the management’s obligation to provide them 
with stockholders lists, the granting of permission to par¬ 
ticipate actively in the proceedings before us and to ex¬ 
plore pertinent matters and present their views, and the 
granting of allowances for fees and expenses to committees 
who have contributed to the reorganization through their 
assistance in the exploration and resolution of the issues. 


'Wc do not agree with the Committee’s contention that .in any event, we 
have no power to restrict the solicitation of stockholders for funds to provide 
compensation and expenses in connection with activities before the New 
York Public Service Commission or in the courts or legislature of the State 
of New York. In our view the solicitation of funds with respect to such 
activities comes within Section 12 (e) and is subject to our jurisdiction. 

T Report on the Study and Investigation of the Work, Activities, Personnel 
and Functions of Protective and Reorganisation Committees (1937-1940), 
Part II. pp. 363. 367. 368, 371, 372; Part VIII. p. 235. 
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This recognition of committees has afforded an incentive 
to beneficial committee participation which, in our opinion, 
has not been reduced by requiring that compensation await 
the determination of the extent of the contribution to the 
reorganization. Our usual procedure is to pass upon re¬ 
quests for allowances at a time when the services of all 
the representatives of security holders have been sub¬ 
stantially completed and can be evaluated in the light of 
the results they have achieved. This procedure is adapted 
to the nature of the reorganization process and is justified 
in the light of the assurance of adequate compensatiou 
for constructive services that our jurisdiction to award 
compensation out of the reorganization estate affords. 
Moreover, we believe it is a salutary requirement tending 
to limit security holder representatives to activities which 
are constructive in nature. 

The present proposal suggests a deviation from the 
usual procedure as to fees which we cannot approve. Propos¬ 
als to solicit contributions involve either the possibility that 
the soliciting committee and its counsel might retain sums 
received from the fund in excess of amounts subsequently 
allowed by us in the reorganization (thus carrying with it 
possible circumvention of our supervisory jurisdiction over 
fees and expenses and of the “fair and equitable” standard 
of Section 11 (e)) or the possibility of substantial com¬ 
plexities and difficulties in effectuating and enforcing fair 
and equitable provisions for return of contributed sums. 
But, even ignoring these considerations, an arrangement 
in which stockholders are called on to finance the activities 
of a committee during a period before it has been deter¬ 
mined that those activities are beneficial to the security 
holders or the reorganization estate, is not conducive to 
the advancement of the reorganization process nor does it 
serve to protect investors. To permit a practice of interim 
financing such as is here sought would in our view be more 
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likely to encourage the formation of and activities by 
committees seeking freedom to solicit funds in situations 
where the opportunity for constructive service is not pres¬ 
ent, than to supply a needed incentive where such oppor¬ 
tunity exists. In the light of the foregoing considerations, 
we can find no basis for determining that the Committee’s 
proposed deviation from the usual practice as to fees would 
be in the public interest and in the interest of investors. 

Accordingly, we find that it is in the public interest and 
the interest of investors that the post-effective amendment 
filed by the Committee should be denied effectiveness. 8 

An appropriate order will issue. 

By the Commission (Chairman Hanrahan and Commis¬ 
sioners McConnaughey, McDonald, and Rowen), Commis¬ 
sioner McEntire being absent and not participating. 

ORVAL L. DuBOIS, 

(Seal) Secretary. 


"Our determination that the post-effective amendment should be denied 
effectiveness is in no way intended as reflecting upon the good faith of the 
Committee, which of course is not here in issue. 
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Order Denying Effectiveness to Post-Effective 

Amendment 

1 UNITED STATES OF AMERICA 

Before the 

Securities and Exchange Commission 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its office in the City of Washington, 

D. C., on the 31st day of March, A. D., 1949. 

, ■ — - ■ ■ ■ — ' 

In the Matter 
of 

J. DONALD HALSTED, E. M. NICHOLS, 
and B. F. GRIZZLE, as Protective Com¬ 
mittee for the Holders of the Common 
Stock of LONG ISLAND LIGHTING - r 
COMPANY. 

File No. 68-105. 

(Public Utility Holding Company Act of 
1935.) 


J. Donald Halsted, E. M. Nichols and B. F. Grizzle, act¬ 
ing as a protective Committee for the Holders of Common 
Stock of Long Island Lighting Company pursuant to a 
declaration filed by them under Section 12 (e) of the Pub¬ 
lic Utility Holding Company Act of 1935 and Rule U-62 
promulgated thereunder and permitted to become effec¬ 
tive by the Commission on June 10, 1948, having filed a 
post-effective amendment respecting a proposed solicita¬ 
tion of voluntary contributions of funds from holders of 
common stock of Long Island Lighting Company; and 

A hearing having been held upon said post-effective 
amendment after appropriate notice, and the Commission 


i 
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having considered the record and having this day issued 
its Findings and Opinion herein, on the basis of said Find¬ 
ings and Opinion 

IT IS ORDERED that effectiveness to the aforesaid 
post-effective amendment filed herein by the Committee 
be, and it is hereby denied. 

By the Commission. 


(Seal) 


ORVAL L. DuBOIS, 
Secretary. 
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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 10289 


J. DONALD HALSTED, E. M. NICHOLS 
and B. F. GRIZZLE as a Protective 
Committee for the Holders of the Com¬ 
mon Stock of Long Island Lighting 
Company, 

Petitioners, 

v. 

SECURITIES AND EXCHANGE COM¬ 
MISSION, 

Respondent . 


PETITIONERS’ BRIEF 

Petitioners are a duly organized Committee represent¬ 
ing the common stockholders of Long Island Lighting 
Company, a public utility holding and operating company 
which has pending before the Securities and Exchange 
Commission proceedings under Section 11 of the Public 
Utility Holding Company Act of 1935. Petitioners have 
received authorizations from more than 2,000 holders, hold¬ 
ing more than 875,000 shares of old common stock, out of a 
total of 3,000,000 shares issued. 
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Petitioners ask this Court to review and reverse an 
order of the Securities and Exchange Commission (herein¬ 
after called the “ Commission”) which denied them the 
right to communicate with the common stockholders of 
Long Island Lighting Company (hereinafter called the 
4 4 Company ”) to seek voluntary contributions of five cents 
per share of stock held, in order to finance the Committee’s 
activities. 


The Issues 

The following three issues are presented for decision: 

1. Has the Commission under the Public Utility 
Holding Company Act of 1935 jurisdiction over the 
reorganization of the Company and the acts of the 
Committee? 

2. Has the Commission jurisdiction under Section 
12(e) of the Act to prohibit a duly organized Commit¬ 
tee representing common stockholders in a reorganiza¬ 
tion under Section 11 of the Act and in proceedings 
before a State Public Service Commission from com¬ 
municating with the common stockholders to seek vol¬ 
untary financial contributions to finance the Commit¬ 
tee’s activities? 

3. Only if both of the foregoing questions be an¬ 
swered in the affirmative, then was the action of the 
Commission denying the Committee the right to seek 
voluntary contributions in this case arbitrary and 
capricious. 


The Facts 

Long Island Lighting Company is a New York corpora¬ 
tion which purchases and produces and sells and distributes 
gas and electricity within the four counties on Long Island 
in the State of New York. 
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All of the real and personal property, and the offices and 
corporate records of the Company and its subsidiaries are 
located within the State of New York. Neither the Com¬ 
pany nor any of its subsidiaries has any interconnection of 
their production or distribution facilities with any other 
public utility company except public utilities who also pro¬ 
duce and distribute only within the State of New York. 

The Company has held no stockholders’ meeting for more 
than five years last past. 

There is presently pending before the Commission a plan 
of reorganization under Section 11 of the Act, proposed by 
the Company under the management of its holdover direc¬ 
tors, pursuant to which it would consolidate with certain 
utility subsidiaries, forming a new corporation with an all 
common stock capital of approximately $24,000,000. Under 
this plan, all of this common stock would be distributed 
among the preferred stockholders of the Company and the 
subsidiaries in the consolidation. 

The plan proposes to terminate all of the interest of 
holders of 3,000,000 shares of common stock of the Com¬ 
pany issued prior to December 16, 1944, for a payment of 
35 cents per share to be made out of future income. 

The plan completely disregards the fact that on Decem¬ 
ber 16, 1944, with the approval of the Public Service Com¬ 
mission of the State of New York, the Company, then hold¬ 
ing an exemption under Section 3(a) of the Act, effected 
a substantial recapitalization. 


Prior to that date its capital was as follows: 


Stock 

No. Shares 

Value 

Series A 7% Preferred, 

$100 par 

74,750 

$ 7,475,000 

Series B 6% Preferred, 

$100 par 

179,050 

17,905,000 

Common, no par 

3,000,000 

3,000,000 
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The effect of the certificate which it filed was to reduce 
the par value of its preferred stock by 40% and to entitle 
the holder of each reduced share to one share of new com¬ 
mon stock, and changed the previously outstanding 3,000,000 
shares of common stock into 250,000 shares of new common 
stock. 

The certificates for such new common stock were never 
delivered because the Commission shortly after the filing 
of the Certificate of Reduction of Capital, commenced pro¬ 
ceedings to revoke the exemption, and sought an injunction 
in the District Court to prevent the delivery of such certifi¬ 
cates for the new common stock. • 

Although the injunction was denied, both by the District 
Court and the Circuit Court of Appeals for the Second Cir¬ 
cuit (148 F. 2d, 252), temporary stays were continued dur¬ 
ing the litigations. On April 21, 1S45, the Commission en¬ 
tered an order revoking the exemption (Holding Company 
Act Release No. 5746). This order was made in a pro¬ 
ceeding in which the Company’s attorneys not only waived 
the right to submit findings and to have oral argument be¬ 
fore the Commission, but they even waived the right to 
submit briefs! In effect, the Company surrendered with¬ 
out a contest. 

Subsequently, the Company’s plan was submitted under 
Section 11 of the Act. The plan was based upon the premise 
that the 3,000,000 shares of old common stock were still 
outstanding, notwithstanding the filing of the Certificate 
effecting the recapitalization, notwithstanding that the 
Company had issued Certificates of Deposit for such shares 
of old common stock which read: 

“THIS CERTIFICATE CERTIFIES that there 
has (have) been deposited with CITY BANK FARM¬ 
ERS TRUST COMPANY (herein called the * Depos¬ 
itary’) certificate(s) representing 


share (s) 
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(herein called the ‘Deposited Stock’) of Common 
Stock (herein called the ‘Old Common Stock’), with¬ 
out par value (having a value for capital purposes 
of $1.00 per share), of Long Island Lighting Company 
(herein called the ‘Lighting Company’) in the form 
of certificate(s) representing Old Common Stock as 
it was prior to December 16, 1944, the date of filing 
in the office of the Secretary of State of the State of 
New York by the Lighting Company of its Certificate 
of Reduction of Capital etc. (herein called the ‘Reduc¬ 
tion Certificate’) whereby (1) a revision of the Light¬ 
ing Company’s capitalization was effected, (2) certain 
of the terms and provisions of the Old Common Stock 
were altered, and (3) provision was made for changing 
the certificates representing the 3,000,000 shares of 
Old Common Stock into 250,000 shares of new com¬ 
mon stock without par value, having a value for capital 
purposes of $5.00 per share (herein called the ‘New 
Common Stock’), and providing for the surrender 
and exchange of the certificates representing said 
3,000,000 shares of Old Common Stock for certificates 
representing 250,000 shares of New Common Stock 
at the rate of twelve (12) shares of Old Common Stock 
for one (1) share of New Common Stock; and that 

• • • JJ 

and notwithstanding the fact that the Circuit Court of 

Appeals for the Second Circuit had written: 

“Prior to its inauguration, the stockholders of the 
appellee had voted in favor of a plan of recapitaliza¬ 
tion proposed by its management, and on February 
29, 1944, pursuant to requirements of the Stock Cor¬ 
poration Law, Consol. Laws, c. 59, and the Public 
Service Law, Consol. Laws, c. 48, of the State of New 
York, it was submitted to the Public Service Commis¬ 
sion of New York. After extensive public hearings 
from March through September, the recapitalization 
plan was approved by the State Commission on De¬ 
cember 14, 1944. By law, that Commission is required 
to withhold approval unless it finds that the plan is in 
the interest of investors. Rochester Gas & Electric 
Corp. v. Maltbie, 284 N. Y. 626, 29 N. E. 2d 936. The 
appellee promptly filed its certificate of recapitalization 
together with the order of approval, in the office of the 
Secretary of the State of New York, in pursuance of 
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the Stock Corporation Law. The plan became effec¬ 
tive upon such filing 1 (General Corporation Law, Con¬ 
sol. Laws, c. 23, § 8), the rights of the stockholders 
under the corporate structure thereupon came to an 
end, trading in the old stock ceased on the New York 
Curb Exchange on December 16, and trading in the 
new stock commenced on December 18. ’ ’ 

Securities and Exchange Commission v. Long 
Island Lighting Co., 148 F. 2d. 252, at 253 and 
254. 

Never was the complete and utter incapacity of a hold¬ 
over management more unmercifully exposed to public 
view by their own public acts. 

In May 1948, the Common Stockholders Committee was 
formed. It filed a Declaration under Rule U-62 (Vol. I, pp. 
1-15, Record) which the Commission permitted to become 
effective by minute dated June 10, 1948 (Vol. I, p. 25, 
Record). 

The Committee by its counsel participated in the hear¬ 
ings on the plan, which it vigorously opposed. The Com¬ 
mittee took the following positions: 

1. Since the Company was not merely predominantly 
an intrastate holding company, but rather a completely 
intrastate company, the Commission had no jurisdiction 
over it, and the proceedings should be dismissed for lack 
of jurisdiction of subject matter and person. 

2. If the Commission did have jurisdiction, then the 
plan was unfair and inequitable to the holders of the old 
common stock because 

(a) The Company’s assets were improperly valued 
in that no weight was given to reproduction value; 

(b) No effect was given to the recapitalization 
which reduced the par value of the preferred stock by 
approximately $10,000,000; 
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(c) Excessive provision was made for deprecia¬ 
tion; 

(d) No weight was given to the investment value 
of the old common stock arising from future increase 
in earnings and growth of the Company; 

(e) Termination of the common stockholders’ in¬ 
terest for a future payment out of income would be a 
taking of property without due process of law and a 
violation of the stockholders’ rights under the Con¬ 
stitutions of the United States and the State of New 
York. 

The holdover management of the Company, whose plan 
the Committee opposed, were represented by Company 
counsel, assistants and experts on its staff, all of whom 
were well paid. Their defense "was led by one of their own 
number, a director of the Company firmly entrenched on 
its generous payroll, busily and profitably engaged, with 
the able assistance of his junior, a former member of the 
staff of the Commission, in terminating the interest of the 
old common stockholders for thirty five cents per share. 
In other words, Company revenue was being used to pay 
Company employees in their attempt to effect compulsory 
redemption of the old common stock out of future profits at 
a fire sale price! 

Under these circumstances the Committee, which by 
then represented holders of more than 700,000 shares of 
the old common stock, concluded that funds were needed, 
and that the best and fairest way to obtain them was to 
ask the old common stockholders for a voluntary contribu¬ 
tion of five cents per share. 

In the belief that the Commission had no jurisdiction to 
prohibit this attempt, but because the proposal was novel, 
the Committee filed a proposed Post Effective Amend¬ 
ment to its Declaration (Appendix, pp. 34-38) with its pro- 
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posed “Second Letter to Stockholders” (Appendix, pp. 39- 
44), which gave a statement of its activities to that date 
and requested voluntary contributions of five cents per 
share to finance its activities. 

After a hearing (Appendix, pp. 53-82), the Commis¬ 
sion issued its Findings, Opinion and Order (Appendix, 
pp. 97-107) in which it determined that it had jurisdic¬ 
tion over the proposed action of the Committee and that it 
w r as in the public interest and the interest of investors that 
the application be denied. 

POINT I 

Since the Commission lacks jurisdiction over the re¬ 
organization of the Company under the Public JUtility 
Holding Company Act of 1935, it has no jurisdiction over 
the activities of this Committee in that reorganization. 

Our point here is that because the Company is not en¬ 
gaged in interstate commerce, or in any activity which 
directly affects or burdens interstate commerce, its reor¬ 
ganization and the activities of this Committee are not with¬ 
in the regulatory powers of the Commission. 

The issue here is clear and sharply drawn. It is whether 

(a) The sale of gas or electricity to other persons 
engaged in interstate commerce, 

(b) The use of the mails to make payments to and 
transmit information to its securityholders, 

(c) The use of the mails and perhaps other means 
of interstate commerce to arrange and pay for sup¬ 
plies purchased from sources without the State, 

alone or in combination constitute engaging in interstate 
commerce, or in activities directly affecting or bordering 
interstate commerce, sufficient to vest regulatory power 
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over the reorganization of this Company in the Commis¬ 
sion. 

Section 1(a) of the Act recites that “Public-utility 
holding companies and their subsidiary companies are 
affected with a national public interest * * * ”, and Sub¬ 
division (b) recites certain evils found among them. Sub¬ 
division (c) sets out the policy of the Act designed to end 
such evils, and provides as follows: 

“When abuses of the character above enumerated 
become persistent and w T ide-spread the holding com¬ 
pany becomes an agency which, unless regulated, is 
injurious to investors, consumers, and the general pub¬ 
lic; and it is hereby declared to be the policy of this 
title, in accordance with which policy all the pro¬ 
visions of this title shall be interpreted, to meet the 
problems and eliminate the evils as enumerated in this 
section, connected with public-utility holding com¬ 
panies which are engaged in interstate commerce or in 
activities which directly affect or burden interstate 
commerce; and for the purpose of effectuating such 
policy to compel the simplification of public-utility 
holding company systems and the elimination there¬ 
from of properties detrimental to the proper func¬ 
tioning of such systems, and to provide as soon as 
practicable for the elimination of public-utility holding 
companies except as otherwise expressly provided in 
this title.” (Emphasis ours.) 

It is common learning that the Act was passed in the exer¬ 
cise of the Federal power to regulate interstate commerce. 

Electric Bond & Share Co. v. Securities and Ex¬ 
change Commission, 303 U. S. 440, 82 L. Ed. 936; 

North American Co. v. Securities and Exchange 
Commission, 327 U. S. 685, 90 L. Ed. 945; 

American Power & Light Co. v. Securities and 
Exchange Commission , 329 U. S. 90, 91 L. Ed. 
103. 

In construing the Act it is most necessary to keep in mind, 
the Supreme Court’s admonition in Kirschbaum v. Walling, 
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316 U. S. 519, at page 521, where Mr. Justice Frankfurter 
wrote: 

“We cannot, therefore, indulge in the loose assump¬ 
tion that when Congress adopts a new scheme for fed¬ 
eral industrial regulation, it thereby deals with all 
situations falling within the general mischief which 
gave rise to the legislation. Such an assumption might 
be valid where remedy of the mischief is the concern of 
only a single unitary government. It cannot be accept¬ 
ed where the practicalities of federalism—or, more pre¬ 
cisely, the underlying assumptions of our dual form of 
government and the consequent presuppositions of 
legislative draftsmanship which are expressive of our 
history and habits—cut across what might otherwise 
be the implied range of the legislation.’ ’ 

The Act was not intended to be applied to holding com¬ 
panies if 

“such holding company, and every subsidiary com¬ 
pany thereof which is a public-utility company from 
which such holding company derives, directly or in¬ 
directly, any material part of its income, are predom¬ 
inantly intrastate in character and carry on their busi¬ 
ness substantially in a single State in which such hold¬ 
ing company and every such subsidiary company there¬ 
of are organized 

for Section 3(a) of the Act directs that the Commission 
shall exempt such companies from the Act “unless and 
except in so far as it finds the exemption detrimental to the 
public interest or the interest of investors or consumers”. 

The Supreme Court has written of this exemption: 

“By making these enumerated interstate transac¬ 
tions unlawful unless the holding company registers 
with the Commission and by extending Sec. 11(b)(1) to 
registered holding companies, Congress has effectively 
applied Sec. 11(b)(1) to those holding companies that 
are in fact in the stream of interstate activity and that 
affect commerce in more states than one. Congress 
has further declared in Sec. 1(c) 15 U. S. C. A. Sec. 
79a(c) 4 F. C. A. Title 15 Sec. 79a(c) that all the pro¬ 
visions of the Act, thus including Sec. 11(b)(1), shall 
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be interpreted to meet the problems and remove the 
evils connected with public utility holding companies 
‘which are engaged in interstate commerce or in activi¬ 
ties which directly affect or burden interstate com¬ 
merce.’ Section 11(b)(1) is thus clearly and unmis¬ 
takably applicable to holding companies engaged in 
interstate commerce. 

Not all holding companies that are engaged in inter¬ 
state activities, however, must necessarily comply with 
Sec. 11(b)(1). By the terms of Sec. 3(a)(1), 15 
U.S.C.A. Sec. 79c(a) (1), 4 F.C.A. Title 15, Sec. 
79c(a)(1), if a holding company and all of its sub¬ 
sidiaries are predominately intrastate in character and 
carry on their business substantially in a single state 
in which such holding company and every subsidiary 
thereof are organized, the Commission may grant an 
exemption from any provision of the Act ‘unless and 
except insofar as it finds the exemption detrimental to 
the public interest or the interest of investors or con¬ 
sumers. ’ 

The power of the Commission under the ‘unless and 
except’ clause of Sec. 3(a) to deny an exemption to a 
predominantly local holding company does not mean, 
as North American urges, that a holding company hav¬ 
ing no relation whatever to interstate commerce may 
be subjected to Sec. 11(b)(1) or to any other provision 
of the Act. The Commission, in denying an exemption 
under this clause, is bound by the policy set forth in 
Sec. 1(c) to act so as to eliminate evils connected with 
holding companies ‘engaged in interstate commerce or 
in activities which directly affect or burden interstate 
commerce.’ ” 

North American Co. v. Securities and Exchange 
Commission , 327 U. S. 686, 698-9, 90 L. Ed. 945. 

Again, in American Power & Light Co. v. S. E. C., 329 
U. S. 90, the Court wrote at pages 97-8: 

Like Sec. 11(b)(1), its statutory companion, Sec. 
11(b)(2) applies only to registered holding companies 
and their subsidiaries. We noted in North American 
Co. v. Securities & Exch. Commission, 327 U. S. 686, 
90 L. Ed. 945, 66 S. Ct. 784, that by making certain 
interstate transactions unlawful unless a holding com- 
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pany registers with the Commission, Sec. 4(a), 15 
U. S. C.A. Sec. 79d, 4 F. C. A. Title 15, Sec. 79d, and by 
extending Sec. 11(b) (1) to registered holding com¬ 
panies, Congress has effectively applied Sec. 11(b)(1) 
to those holding companies that are in fact in the stream 
of interstate activity or that affect commerce in more 
states than one. The identical observations can be 
made as to Sec. 11(b)(2). Its impact is likewise limit¬ 
ed, by reference to the registration requirements, to 
those holding companies which depend for their very 
existence upon the constant and systematic use of the 
mails and the instrumentalities of interstate commerce. 
Effect is thereby given to the legislative policy set 
forth in Sec. 1(c) of interpreting all provisions of the 
Act to meet the problems and to eliminate the evils 
‘connected w T ith public-utility holding companies which 
are engaged in interstate commerce or in activities 
which directly affect or burden interstate commerce.’ ” 
(91 L. Ed. 111.) 

Thus the determination must be made whether Long Is¬ 
land Lighting Company is one of those holding companies 
which 

“depend for their very existence upon the constant and 
systematic use of the mails and the instrumentalities 
of interstate commerce ,, 

or one 

“having no relation whatever to interstate commerce” 
which the Court held “may not be subjected to 11(b)(1) 
or any other provision of the Act.” 

Heretofore the Commission has viewed the Company and 
all its public utility subsidiaries from which it derives, 
directly or indirectly, any material part of its income, as 
“predominantly intrastate in character”, and as “com¬ 
panies which carry on their business substantially in a 
single State in which such holding company and every such 
subsidiary company thereof are organized”, and thus sub¬ 
ject to the Act unless excepted under Section 3(a)(1) of the 
Act, from which the foregoing quotations are taken. 
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We submit that this viewpoint is patently erroneous, for 
in fact the Company and its public utility subsidiaries are 
not predominantly, but wholly and completely intrastate in 
character, and they carry on their business not “ substan¬ 
tially’ ’ but wholly and completely within the single State in 
which they are all organized. 

For a company to be predominantly intrastate in char¬ 
acter it must have other, i. e., interstate, characteristics, 
which are those over which the intrastate characteristics 
predominate. It is these other interstate characteristics 
which we may call the subordinate characteristics which 
give rise to jurisdiction under the Act and require the ex¬ 
emption. These other characteristics are absent in this 
case, and being absent, prevent jurisdiction from arising, 
and make exemption unnecessary. 

In its release purporting to terminate the exemption 
under Sec. 3(a) of the Act, the Commission 

‘‘did not disturb our previous finding that the Long 
Island Lighting System is predominantly intrastate 
within the meaning of the specific requirements of Sec¬ 
tion 3(a) (1).” (Release No. 5746.) 

The Commission did find that 

“the circumstances which gave rise to our original 
exemption order no longer exist” 

and it therefore revoked the exemption. 

The point that we here wish to make is that since neither 
the Company nor any of its subsidiaries is engaged in in¬ 
terstate commerce, nor in activities which directly affect 
or burden interstate commerce, the Commission has no 
jurisdiction over its activities. 

We shall make but a short analysis to show that the Com¬ 
pany and its subsidiaries (hereafter called the “System”) 
are not engaged in interstate commerce. The System per¬ 
forms only the following acts which have effects outside the 
State of New York: 
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' 1. It communicates with its stockholders, many of 

whom reside in States other than New York. 

2. It causes interest to be paid to its bondholders, 
some of whom may reside outside of the State of New 
York. 

3. It purchases materials originating outside the 
State of New York, but the record does not show that 
it makes any contracts, or takes or has title to any real 
or personal property outside the State of New York. 

From these activities it is clear that the System is not 
engaged in interstate commerce, for it has never been held, 
and, as far as we have been able to determine, has never 
even been contended that any of these activities, either 
alone or in combination, constitute interstate commerce. If 
they did, then any corporation with non-resident stock¬ 
holders or bondholders, to whom it sent reports or paid 
dividends or interest, would, ipso facto , engage in inter¬ 
state commerce, and every corporation purchasing ma¬ 
terials originating outside the State (and this would un¬ 
doubtedly include every corporation which makes any pur¬ 
chases) would, ipso facto, be so engaged. 

It remains only to be shown that the System is not en¬ 
gaged in activities ‘‘which directly affect or burden inter¬ 
state commerce.” (Sec. 1(c) of the Act.) 

Now the fact that the term “public utility holding com¬ 
panies” in this crucial policy setting section of the Act is 
modified by the phrase 

“which are engaged in activities which directly affect 
or burden interstate commerce” 

indicates clearly that the Act was not intended to give the 
Commission jurisdiction over all public utility holding com¬ 
panies, and explains the reason and necessity for the ex¬ 
emption in Sec. 3(a)(1) for companies “predominantly 
intrastate in character” (emphasis ours) under certain 
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circumstances, for from their predominantly “intrastate 
character” flows the factual presumption that they will not 
be engaged substantially, but only incidentally in inter¬ 
state commerce or “activities which directly affect” or 
“burden” it. 

But this System is not “engaged in activities which 
directly affect or burden interstate commerce.” 

Directly to “affect” is directly to change the natural 
course of a thing. Here it must also be assumed, from the 
whole tenor of the Act, that such change of natural course 
which the Act sets up as a criterion of jurisdiction must be 
a change for the worse, and not for the better, for it was 
evils that Congress desired to remedy when it passed the 
Act. This conclusion is also based on the use of the word 
“burden” which is joined to the word “affect” by the con¬ 
junction “or”. 

Our search, then, must be for activities of the System 
which directly change for the worse, or burden, interstate 
commerce engaged in by others, for, as we have shown, it 
is engaged in none itself. 

The System has not failed or refused to supply its prod¬ 
ucts to those engaged in such commerce. Indeed, in the 
decision revoking the purported exemption this Commis¬ 
sion found that over 38% of its power was supplied to those 
engaged in such commerce. Clearly, this is not a finding of 
an activity directly changing interstate commerce for the 
worse, or burdening it. No complaint whatsoever has been 
made, or exists regarding its activities in producing and 
selling its products. 

Now it has proposed a recapitalization, approved by 
more than two-thirds of its stockholders, and embodied in 
the Certificate of Reduction filed December 16, 1944. This 
is the only conceivable activity shown by the record 
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upon which the contention of engaging in an activity 
“directly affecting or burdening interstate commerce” can 
be based, and as we shall clearly show, it is no base at all. 

Upon the hypothesis that the capitalization effected by 
the Certificate of Reduction filed December 16, 1944 was 
unfair or inequitable, does that recapitalization “directly 
affect or burden interstate commerce”! 

Did the activity in question, i. e., the hypothetically un¬ 
fair recapitalization, directly change for the worse, or bur¬ 
den any interstate commerce? 

First, what interstate commerce could be directly affected 
or changed for the worse? Clearly, the only interstate 
commerce which could be affected was interstate commerce, 
if any, in the securities which the recapitalization touched, 
and the record is wholly devoid of evidence that any such 
direct effect occurred. There is no testimony that after 
the recapitalization interstate trading was greater or 
smaller, sounder or more speculative then before. True, 
the hypothetically unfair recapitalization (although result¬ 
ing from democratic action of more than 66%% of those 
affected) resulted in a hypothetically unfair diminution 
of value of the securities of certain holders. But a diminu¬ 
tion in value of holdings is not a direct change for the 
worse or burden upon interstate commerce. In fact (and 
so far as the record shows) the securities whose value was 
(hypothetically) unfairly diminished may never enter the 
flow of interstate commerce. There is no evidence that 
they did, or, if we assume that they did, the extent to which 
they did, or the extent to which such value was so dimin¬ 
ished. 

If it be contended that an unfair, although perfectly 
democratic and legal reorganization of an entity like the 
System, not engaged in interstate commerce, effected under 
State Law and with the consent of appropriate State offi- 
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cials, can or does directly change for the worse or burden 
interstate commerce, then all local corporate law is of only 
historical interest, for Congress then may, under the com¬ 
merce clause, evict all the States from the field of the law 
of corporate recapitalization, under the plea that the sole 
standard of fairness for securities which are traded in 
interstate commerce is a Federal standard. 

We know of no case or statute which contains even an 
intimation of this principle, so destructive of our system 
of dual sovereignity. 

If judicial legislation is to be viewed with suspicion, what 
should be said of constitutional amendment by administra¬ 
tive fiat? 

We repeat, in the words of the Supreme Court, that the 
Long Island System is one ‘‘having no relation to inter¬ 
state commerce” and therefore “may not be subjected to 
11(b) (1) or any other provision of the Act.” (North 
American Co. v. Securities and Exchange Commission, 297 
U. S. 686, 90 L. Ed. 945.) 

POINT n 

Solicitation of voluntary contributions is not a solicita¬ 
tion of 

“Any proxy, power of attorney, consent, or authoriza¬ 
tion regarding any security of a registered holding 
company or a subsidiary company thereof * * * ” 
within the meaning of those words as used in Section 12(e) 
of the Act. 

Section 12(e) of the Act provides as follows: 

“(e) It shall be unlawful for any person to solicit 
or to permit the use of his or its name to solicit, by 
use of the mails or any means or instrumentality of 
interstate commerce, or otherwise, any proxy, power 
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of attorney, consent, or authorization regarding any 
security of a registered holding company or a sub¬ 
sidiary company thereof in contravention of such rules 
and regulations or orders as the Commission deems 
necessary or appropriate in the public interest or for 
the protection of investors or consumers or to prevent 
the circumvention of the provisions of this title or the 
rules, regulations, or orders thereunder.” 

It is clear that what Congress sought to do in Section 
12(e) was to vest the Commission with jurisdiction over 
the attempts of those who do not own the security of the 
registered holding company to obtain from the owner the 
right to exercise some or all of his rights as owner. 

Investigation had disclosed the many evils attendant 
upon the uncontrolled right to solicit proxies, consents to 
changes of corporate structure and capitalization, and 
powers of attorney and authorizations to exercise a part 
or all of the stockholder’s rights. Thus the evil which the 
section was aimed at was the evil of unsupervised solicita¬ 
tion of securityholders to induce them to delegate some of 
their rights as securityholder to the solicitor. 

So far as we have been able to find, there was never any 
finding of evil attendant upon a solicitation of security- 
holders for voluntary subscriptions to a defense fund to 
be used by those properly vested with the power of repre¬ 
sentation of such securityholders. 

The opinion of the Commission states: 

“* * # The solicitation of those funds is necessarily 
a solicitation of authority to use the funds in a repre¬ 
sentative capacity to carry out the stated objectives 
of security holder protection. The advancement of 
money to the Committee would amount to a more effec¬ 
tive grant of authority to act with respect to the stock 
than any revocable formal authorization.” 

There are several obvious answers to these statements, 
all of them irrefutable: 
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1. The Committee already has and exercises author¬ 
ity to use funds, and so, by obtaining funds from the 
contributors it obtains no more authority, for it must 
use the contributed funds within the exact same re¬ 
strictions and limitations which apply to the funds it 
now uses. After receipt of the funds, the authority of 
the Committee remains the same as it was before. 

2. The Commission confuses title to funds with 
authority. If one has title to funds, one need no more 
authority to use the funds. When a donor contributes 
to a trust fund he does not change the authority of the 
trustees. 

Moreover, this denial of the right to solicit voluntary 
contributions is a denial of a right guaranteed by the First 
Amendment to the Constitution of the United States, and 
by Section 8 of Article I of the Constitution of the State 
of New York. 

So far as we have been able to discover, the Commission 
is the only administrative body in our Government which 
claims broad rights of pre-censorship over communications 
between large groups of persons having identical inter¬ 
ests. We contend that the right here claimed by the Com¬ 
mission, i. e., the right to prohibit solicitation of voluntary 
contributions in order to conduct a mutual defense of their 
mutual interests, if granted, would violate the Constitu¬ 
tional protection of a free press and free speech. 

Thus, in CantiveU v. Connecticut, 310 U. S. 296, 84 L. Ed. 
1213, the Supreme Court held that a Connecticut statute 
which conditioned the right to solicit contributions for reli¬ 
gious, charitable or philanthropic causes upon obtaining 
a license from a State officer who must find the cause bona 
fide and conforming to reasonable standards of efficiency, 
violated the freedom of religious provisions of the First 
Amendment. 
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The following quotations from that case are applicable 
here: 

“In every case the power to regulate must be so 
exercised as not, in attaining a permissible end, unduly 
to infringe the protected freedom. No one would con¬ 
test the proposition that a state may not, by statute, 
wholly deny the right to preach or to disseminate 
religious views. Plainly such a previous and absolute 
restraint would violate the terms of the guaranty. It 
is equally clear that a state may by general and non- 
discriminatory legislation regulate the times, the 
places, and the manner of soliciting upon its streets, 
and of holding meetings thereon; and may in other 
respects safeguard the peace, good order and comfort 
of the community, without unconstitutionally invading 
the liberties protected by the Fourteenth Amendment 
The appellants are right in their insistence that the 
Act in question is not such a regulation. If a certifi¬ 
cate is procured, solicitation is permitted without re¬ 
straint but, in the absence of a certificate, solicitation 
is altogether prohibited, (p. 304) 

• • • • • 

Moreover, the availability of a judicial remedy for 
abuses in the system of licensing still leaves that sys¬ 
tem one of previous restraint which, in the field of 
free speech and press, we have held inadmissible. A 
statute authorizing previous restraint upon the exer¬ 
cise of the guaranteed freedom by judicial decision 
after trial is as obnoxious to the Constitution as one 
providing for like restraint by administrative action.’’ 
(p. 306) 

On the question of the unconstitutionality of precensor¬ 
ship of the press, see Near v. Minnesota, 283 U. S. 697, 51 
S. Ct.625: 

* ‘ The general principle that the constitutional guar¬ 
anty of the liberty of the press gives immunity from 
previous restraints has been approved in many deci¬ 
sions under the provisions of state constitutions (cases 
cited).” (283 U. S. at 719) 

“Every free man has an undoubted right to lay what 
sentiments he pleases before the public; to forbid 
this, is to destroy the freedom of the press; but if 
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he publishes what is improper, mischiveous or illegal, 
he must take the consequences of his own temerity.” 
(4 Bl. Com. 151,152) 

This whole theory of precensorship of committee activi¬ 
ties in reorganization proceedings is based upon an implicit 
premise that the administrative body in question is vested 
with a dual jurisdiction,—jurisdiction to decide the con¬ 
troversy before it, and jurisdiction to limit the nature and 
quantum of the activities of the litigating parties in pre¬ 
senting their case. 

In Thomas v. Collins, 323 U. S. 516, the Court wrote at 
pages 529-530: 

‘‘The case confronts us again with the duty our 
system places on this Court to say where the individ¬ 
ual’s freedom ends and the State’s power begins. 
Choice on that border, now as always delicate, is per¬ 
haps more so where the usual presumption supporting 
legislation is balanced by the preferred place given in 
our scheme to the great, the indispensable democratic 
freedoms secured by the First Amendment. Cf. 
Schneider v. Irvington, 308 U. S. 147, 84 L. ed. 155, 60 
S. Ct. 146; Cantwell v. Connecticut, 310 U. S. 296, 84 
L. ed. 1214, 60 S. Ct. 900, 128 A. L. R. 1352; Prince v. 
Massachusetts, 321 U. S. 158, 88 L. ed. 645, 64 S. Ct. 
438. ‘ That priority gives these liberties a sanctity and 
a sanction not permitting dubious intrusions. And it is 
the character of the right, not of the limitation, which 
determines what standard governs the choice. Com¬ 
pare United States v. Carolene Products Co., 304 U. S. 
144,152,153, 82 L. ed. 1234,1241,1242, 58 S. Ct. 778. 

For these reasons any attempt to restrict those 
liberties must be justified by clear public interest, 
threatened not doubtfully or remotely, but by clear and 
present danger. The rational connection between the 
remedy provided and the evil to be curbed, which in 
other contexts might support legislation against attack 
on due process grounds, will not suffice. These rights 
rest on firmer foundation. Accordingly, whatever oc¬ 
casion would restrain orderly discussion and persua¬ 
sion, at appropriate time and place, must have clear 
support in public danger, actual or impending. Only 
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the gravest abuses, endangering paramount interests, 
give occasion for permissible limitation. It is there¬ 
fore in our tradition to allow the widest room for dis¬ 
cussion, the narrowest range for its restriction, par¬ 
ticularly when this right is exercised in conjunction 
with peaceable assembly. ’ ’ 

And at page 531: 

“The grievances for redress of which the right of 
petition was insured, and with it the right of assembly, 
are not solely religious or political ones. And the 
rights of free speech and a free press are not confined 
to any field of human interest. 

The idea is not sound therefore that the First Amend¬ 
ment’s safeguards are wholly inapplicable to business 
or economic activity. And it does not resolve where 
the line shall be drawn in a particular case merely to 
urge, as Texas does, that an organization for which the 
rights of free speech and free assembly are claimed is 
one ‘engaged in business activities’ or that the in¬ 
dividual who leads it in exercising these rights receives 
compensation for doing so.” 

And at page 532: 

“And the answer, under that tradition, can be af¬ 
firmative, to support an intrusion upon this domain, on¬ 
ly if grave and impending public danger requires this. 
• • • ‘p ree discussion concerning the conditions in in¬ 
dustry and the causes of labor disputes appears to us 
indispensable to the effective and intelligent use of 
the processes of popular government to shape the des¬ 
tiny of modern industrial society.’ Thornhill v. Ala¬ 
bama, 310 U. S. 88, 102, 103, 84 L. ed. 1093, 1102, 1103, 
60 S. Ct. 736; Senn v. Tile Lavers Protective Union, 
301 U. S. 468, 478, 81 L. ed. 1229,1236, 57 S. Ct. 857.” 

That was a case involving the right of the State of Texas 
to require persons soliciting others to join a union first to 
obtain a license. One Thomas was convicted of disobeying 
an injunction based upon the statute, which the Court de¬ 
clared unconstitutional. Here the statute did not purport 
to prohibit or to authorize any administrative body or of¬ 
ficer to prohibit such solicitation as the Commission con¬ 
tends it is authorized. 
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It is indeed a sorry sight to see these stockholders ham- 
„ strung in the civil defense of their rights by this adminis¬ 

trative body, while, in a Federal District Court, we con- 
i template a criminal trial of defendants indicted for sub¬ 
versive activities, who are completely free to publish what 
they please, to whom they please, and to solicit funds from 
i» i whom they please for their defense. We do not contend 
that the indicted defendants should have less freedom—we 
k contend that these stockholders should have at least as 

much freedom. 

, i POINT m 

! Even if the Commission has jurisdiction under the Act 

to prohibit such solicitation, its prohibition in this case 
was arbitrary and capricious. 

1 Management has the sinews of war at its full disposal, 

frequently, sinews which in large part belong to the stock¬ 
holders they oppose. 

It should not be necessary to argue that the right to de¬ 
fend includes the right to raise funds for defense, and with- 
out the right to raise funds the right to defend is illusory. 

Action is arbitrary and capricious where, as in this case, 
there is no factual or legal finding to support the determina¬ 
tion made. There is here no finding that the Committee 
i could conduct its defense as well without funds as it could 

k i with funds, or of unwillingness on the part of the Committee 

to consent to appropriate provisions relating to their use. 

\ 

The Commission writes in a footnote to its opinion: 

“We do not agree with the Committee’s contention 
i that, in any event, we have no power to restrict the 

solicitation of stockholders for funds to provide com¬ 
pensation and expenses in connection with activities 
i before the New York Public Service Commission or in 


L 
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the courts or legislature of the State of New York. In 
our view the solicitation of funds with respect to such 
activities comes within Section 12(e) and is subject to 
our jurisdiction. ’ ’ 

This has reference to the fact that in 1948 the Public Serv¬ 
ice Commission of the State of New York declared in an 
opinion, upon which no order has yet been entered, 
that the old common stock was worthless, and that it would 
allow no value at all to it in the proposed consolidation. 
This opinion if followed by an order may require additional 
litigation before that Commission and before the Courts 
of New York, and that litigation will require funds. Yet 
without explanation, argument or reason, without warrant 
in the statute or record, the Commission arbitrarily asserts 
its power to bar the Committee from taking such steps by 
prohibiting it from raising funds. Thus it would substitute 
its judgment of the proper way to protect the stockholders’ 
interests for the Committee’s and theirs; it would usurp 
the stockholders’ right to determine how and where their 
defense was to be conducted. No body vested with jurisdic¬ 
tion to decide a controversy should have jurisdiction to 
dictate to those engaged in the controversy how they shall 
conduct their defense, what evidence they shall endeavor to 
produce, what relief they shall attempt to obtain from other 
tribunals. No Court has such power, and no administrative 
body should have it. 

The Commission’s opinion is nothing more than a flat 
statement that no one has ever done this in the past, and 
therefore it shall not be permitted to be done now, no mat¬ 
ter what the merits. Here is an administrative refusal to 
look at the realities inherent in stockholder representation, 
a refusal to consider and endeavor to equalize the position 
of management and stockholders in reorganization pro¬ 
ceedings. 
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Conclusion 

We believe we have shown 

(a) That the Commission has no jurisdiction of the 
reorganization of the Company, a wholly intrastate 
entity, or of this Committee under the Public Utility 
Holding Company Act of 1935; 

(b) That even if the Commission has jurisdiction 
over the reorganization, neither Section 12(e) nor 
any other section of the Act gives it power to prohibit 
a solicitation by the Committee of voluntary contribu¬ 
tions ; 

(c) That the attempted prohibition here imposed is 
arbitrary and capricious, without basis in fact or law. 

This proceeding calls for this Court to restore the balance 
between management and stockholders in these proceedings, 
and, guided by the light of correct Constitutional and statu¬ 
tory construction, to permit these stockholders to make 
their defense, unhindered by this arbitrary administrative 
prohibition. 

Dated: September , 1949. 

Respectfully submitted, 

HAROLD G. ARON, 

WARREN and McGRODDY, 
Attorneys for Petitioners , 

39 Broadway, 

New York 6, N. Y. 

Charles B. MoGroddy, Jr., 

Of Counsel. 
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COUNTERSTATEMENT OF THE CASE 


JURISDICTIONAL statement 

This case comes before this Court on a petition for review 
of an order issued by the Securities and Exchange Commission 
on March 31, 1949, pursuant to Section 12 (e) of the Public 
Utility Holding Company Act of 1935, 49 Stat. 803, 824, 15 
U. S. C. § 79 1 (e), and Rule U-62 promulgated thereunder. 
The petition for review was filed on May 28, 1949, pursuant 
to Section 24 (a) of the Act, 49 Stat. 834,15 U. S. C. § 79x (a). 

QUESTIONS PRESENTED 

1. May petitioners in this review proceeding contest the Com¬ 
mission’s jurisdiction over the activities of petitioners as a com¬ 
mittee for common stockholders of Long Island Lighting Com¬ 
pany on the ground that Long Island is not subject to the Act, 
even though Long Island’s exemption from the Act was mod¬ 
ified by an uncontested order of the Commission, and, as a 

(i) 
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registered holding company, Long Island is now also subject 
to an uncontested order of the Commission to comply with the 
corporate simplification requirements of Section 11 (b) (2)? 

2. Did the Commission correctly rule that petitioners’ pro¬ 
posal to solicit funds from common stockholders to finance their 
activities is subject to the provisions of Section 12 (e) of the 
Act and Rule U-62 promulgated thereunder, and properly dis¬ 
approve that proposal under Section 12 (e) of the Act? 

STATUTE AND BULE INVOLVED 

Section 3 provides in part: 

“(a) The Commission, by rules and regulations upon 
its own motion, or by order upon application, shall 
exempt any holding company, and every subsidiary com¬ 
pany thereof as such, from any provision or provisions of 
this title, unless and except insofar as it finds the exemp¬ 
tion detrimental to the public interest or the interest 
of investors or consumers, if— 

(1) such holding company, and every subsidiary com¬ 
pany thereof, which is a public-utility company from 
which such holding company derives, directly or indi¬ 
rectly, any material part of its income, are predom¬ 
inantly intrastate in character and carry on their busi¬ 
ness substantially in a single State in which such holding 
company and every such subsidiary company thereof 
are organized; 

• • • • • 

“(c) Within a reasonable time after the receipt of 
an application for exemption under subsection (a) or 
(b), the Commission shall enter an order granting, or, 
after notice and opportunity for hearing, denying or 
otherwise disposing of such application. The filing of 
an application in good faith under subsection (a) by 
a person other than a registered holding company shall 
exempt the applicant from any obligation, duty, or 
liability imposed in this title upon the applicant as a 
holding company until the Commission has acted upon 
such application. The filing of an application in good 
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faith under subsection (b) shall exempt the applicant 
from any obligation, duty, or liability imposed in this 
title upon the applicant as a subsidiary company until 
the Commission has acted upon such application. 
Whenever the Commission, on its own motion, or upon 
application by the holding company or any subsidiary 
company thereof exempted by any order issued under 
subsection (a), or by the subsidiary company exempted 
by any order issued under subsection (b), finds that the 
circumstances which gave rise to the issuance of such 
order no longer exist, the Commission shall by order 
revoke such order.” 

***** 

Section 12 (e) provides: 

“It shall be unlawful for any person to solicit or to 
permit the use of his or its name to solicit, by use of 
the mails or any means or instrumentality of interstate 
commerce, or otherwise, any proxy, power of attorney, 
consent, or authorization regarding any security of a 
registered holding company or a subsidiary company 
thereof in contravention of such rules and regulations 
or orders as the Commission deems necessary or appro* 
priate in the public interest or for the protection of 
investors or consumers or to prevent the circumven¬ 
tion of the provisions of this title or the rules, regula¬ 
tions, or orders thereunder.” 

Rule IJ-62 promulgated pursuant to Sections 11 (g) and 
12 (e) of the Act provides: 

Rule U-62. Solicitations in connection with a reorganization 
or transaction which is the subject of an application or 
declaration 

(a) General provisions .—No solicitation of any authoriza¬ 
tion, regarding any security of a registered holding company or 
a subsidiary company thereof, in connection with any reorgani¬ 
zation subject to the approval of the Commission, or in con¬ 
nection with any other transaction which is or will be the 
subject of an application or declaration filed with the Com- 
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mission, shall be made except pursuant to a declaration with 
respect to such solicitation which has become effective in the 
manner prescribed in paragraph ( d ) of this rule. 

(6) Exceptions .— 

(1) Solicitation of a limited number. —Paragraph (o) 
of this rule shall not apply to a solicitation of not more 
than twenty-five owners of securities or claims (or of 
such larger numbers as the Commission for cause shown 
may, by order, authorize in any case) by any person, 
either alone or in cooperation or conjunction with others. 
For the purpose of computing such number of owners, 
all persons having any legal or beneficial interest in any 
specific security or claim shall be counted as only a 
single owner. 

(2) Depositaries. —Action merely as a depositary or 
custodian of securities solicited by others shall not be 
subject to paragraph (a) and the depositary or custodian 
shall be under no duty to ascertain that there has been 
compliance with this rule by others. 

(c) Contents of declaration. —Every declaration pursuant 
to this rule shall, if in connection with any reorganization, be 
filed on form U-R-l. Every other declaration subject to this 
rule may be filed in connection with the application or declara¬ 
tion with respect to the proposed transaction, and shall contain, 
in addition to the information otherwise specified in such ap¬ 
plication or declaration, copies of any letters of solicitation 
proposed to be used, copies of all other documents proposed to 
be transmitted with such letter of solicitation, and a full state¬ 
ment of the matter in which the solicitation is proposed to be 
made. 

(d) Effective date. —A declaration as to a solicitation in con¬ 
nection with a reorganization shall, unless the Commission shall 
order a hearing thereon, become effective on (1) the eleventh 
day after the filing thereof, or the fourth day (excluding Satur¬ 
days, Sundays, and holidays) after the filing of the last amend¬ 
ment thereto, whichever is the later; or (2) such earlier date 
as the Commission may, upon a showing of unusual circum¬ 
stances, permit in writing or by a confirmed telegram or other¬ 
wise; or (3) such later date as declarant may designate in such 
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declaration, in any amendment thereto, or in written or tele¬ 
graphic notice to the Commission. Any other declaration shall, 
unless otherwise ordered by the Commission or unless the Com¬ 
mission shall order a hearing thereon, become effective at the 
same time as the application or declaration with respect to the 
proposed transaction; post-amendments to such declarations 
shall become effective on the fourth day (excluding Saturdays, 
Sundays, and holidays) after the filing thereof unless otherwise 
therein provided or unless an order for hearing is issued by the 
Commission. 

(e) Order for hearing. —If the Commission shall issue an 
order for hearing on a declaration under this rule, such declara¬ 
tion shall become effective only pursuant to the further order 
of the Commission and subject to such terms and conditions 
as the Commission may prescribe. 

(/) Supplementary solicitations. —The text of any supple¬ 
mentary or follow-up letters of solicitation or reports, or state¬ 
ments of account shall be filed as post-amendments to a decla¬ 
ration and shall be subject to the same requirements as other 
amendments to declarations, except that no declaration or 
post-amendment need be filed with respect to supplementary 
or follow-up letters which do not include financial or other 
information or representations and which merely call attention 
to prior solicitations and urge action in accordance therewith, 
or with respect to replies to persons making specific inquiries 
asking for further explanation as to details of such solicitation. 

(g) Conditions imposed on persons making solicitations .— 

(1) All persons who make any solicitation subject to 
this rule shall submit, if so directed by the Commission, 
annual reports and statements of accounts to the per¬ 
sons from whom authorizations are procured. 

(2) No securities of the company or companies in re¬ 
organization, or of any subsidiary of such company, or 
of any other associate company thereof which may be 
affected by the reorganization, shall be bought or sold 
by or for the account of (whether as principal, agent, 
trustee, or otherwise) any of the persons specified in 
clauses (A) to (E) below, or in any transaction in which 
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any such person has any beneficial interest, direct or 
indirect; nor shall any investment advice with respect 
to any such securities be given, directly or indirectly, 

by— 

(A) Any person who makes any solicitation subject 
to this rule; or 

(B) Any person connected with any committee or 
other organization formed to act under the authoriza¬ 
tion so solicited; or 

(C) Any company as defined in section 2 (a) (2) of 
the Act controlled by any person specified in (A) or 
(B) above; or 

(D) Any company as so defined of which any person 
specified in (A) or (B) above is an officer, director, 
partner, or employee; or 

(E) Any person who is a partner or employer of any 
person specified in (A) or (B) above. 

No person shall make any solicitation subject to this rule, or 
act in connection with any committee or other organization 
formed to act under the authorization so solicited, in the event 
of noncompliance with the conditions of paragraph (2) above 
on the part of any such person or of any company having the 
relation to such person specified in clauses (C) and (D) thereof, 
or of any partner or employer of such person. 

( h ) Required terms of authorizations .—No authorization 
shall be solicited in connection with a reorganization unless 
the document evidencing such authorization— 

(1) Provides for compliance by the person soliciting 
with paragraph (g) of this rule; and 

(2) Except as otherwise prescribed by order of the 
Commission, provides for the unconditional right to re¬ 
voke or cancel the authority granted, without expense, 
at any time before such authority has been conclusively 
exercised; and 

(3) Except in the case of a document which only evi¬ 
dences consent or to dissent from a specific reorganiza¬ 
tion plan, provides that no authority is granted with 
respect to consenting to or dissenting from any reor¬ 
ganization plan. 
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(i) Deposits .—No solicitation of deposits of securities shall 
be made except in accordance with an order of the Commis¬ 
sion pursuant to an application showing the necessity for such 
deposits and of any terms and conditions imposed in the de¬ 
posit agreement. 

(;) Solicitation of several classes of security holders .—The 
solicitation of authorizations by one person, group of persons 
or committee shall not be made for more than one class of se¬ 
curities without the approval of the Commission, by order 
upon application, which application shall set forth facts show¬ 
ing that no material conflict of interest exists between the 
different classes of security holders concerning the subject mat¬ 
ter of the solicitation. 

STATEMENT OF FACTS 

Petitioners are members of a protective committee represent¬ 
ing holders of common stock of Long Island Lighting Com¬ 
pany (Long Island) in a pending proceeding under Section 
11 (e) of the Act, 49 Stat. 822, 15 U. S. C. § 79k (e). Long 
Island is a holding company registered as such pursuant to 
Section 5 of the Act, 49 Stat. 812, 15 TJ. S. C. § 79 (e) and 
these proceedings relate to an amended plan filed by Long 
Island and several of its subsidiaries for the purpose of com¬ 
plying with the corporate simplification provisions of Section 
11 (b) (2) of the Act, 49 Stat. 821, 15 U. S. C. § 79k (b) (2), 
and the Commission’s order of August 25, 1948, issued there¬ 
under. That order is not under review and the statutory 
period for its review has long since expired. It directed Long 
Island and subsidiaries to effect a recapitalization so as to sub¬ 
stitute for existing preferred and common stocks of each of 
the named companies a single class of stock, namely, common 
stock, the Commission having found that voting power of Long 
Island and subsidiaries is unfairly and inequitably distributed 
in contravention of the standards of Section 11 (b) (2). 

The order under review denied Commission authorization 
for petitioners to solicit contributions from the common stock¬ 
holders to help finance their activities in opposition to the 
plan before the Commission and elsewhere. When the peti¬ 
tion for review was filed the Commission had under considers- 
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tion, after receiving briefs and hearing oral argument, the 
question of approving the plan. Subsequently, on November 
2,1949, the Commission issued its Findings and Opinion, indi¬ 
cating that the plan in its present form does not satisfy the 
statutory standards, and specifying the nature of the amend¬ 
ments necessary to make the plan acceptable. Long Island 
Lighting Co., Holding Company Act Release No. 9473. Such 
amendments have been filed and the plan has been approved by 
the Commission. In accordance with the request of the com¬ 
pany, the Commission has applied to the District Court of the 
United States for enforcement of the plan. Such proceeding 
will provide a forum for review of the Commission’s order 
approving the plan. 

Long Island registered as a holding company on April 23, 
1945. It now controls directly or indirectly three electric and 
gas utility companies, namely, Queens Borough Gas and Elec¬ 
tric Company, Nassau & Suffolk Lighting Company, and Long 
Beach Gas Company, Inc., whose utility operations are con¬ 
fined within the State of New York. Long Island is also a 
public-utility as defined in Section 2 (a) (5) of the Act, 49 
Stat. 806,15 U. S. C. § 79b (a) (5), and is engaged in the gen¬ 
eration and purchase of electricity, the manufacture and pur¬ 
chase of gas, and the sale and distribution thereof for light, 
heat, and power to consumers in the counties of Nassau and 
Suffolk in the State of New York. 

Long Island has outstanding long term debt, 7% and 6% 
cumulative preferred stocks of $100 par value per share, and 
common stock. No dividends have been paid on the preferred 
stocks since 1938, nor, since 1933, on the common stock. The 
securities of Long Island are publicly held, are widely distrib¬ 
uted among investors located in many states, and are traded 
on a national securities exchange. 

Queens and Nassau, subsidiaries of Long Island, likewise 
have outstanding substantial long term debt and preferred and 
common stocks. The common stocks are owned directly or 
indirectly by Long Island, while the debt and preferred stocks 
are publicly held. Dividends on the Queens and Nassau pre¬ 
ferred stocks have not been paid since 1938 and 1937, respec¬ 
tively, and none on the common stocks since 1933. No divi- 
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(lends have ever been paid on the preferred stock of Long 
Beach, all of which is held by Nassau, since the date of its 
issuance in 1926, and no dividends have been paid on the com¬ 
mon stock since at least 1915. 

Prior to its registration on April 23, 1945, Long Island was 
exempted from the registration and regulatory provisions of 
the Act by order of the Commission dated March 27, 1936. 
Exemption was granted pursuant to Section 3 (a) (1), 49 Stat. 

811, 15 U. S. C. § 79c (a) (1). The order of exemption was 
expressly made subject to revocation in the event that the 
Commission should find, after opportunity for hearing, that, 
as specifically prescribed in Section 3 (c) of the Act, 49 Stat. 

812, 15 U. S. C. § 79c (c), the circumstances giving rise to 
the exemption no longer existed. See Long Island Lighting 
Co., 1 SEC 345 (1936). 

In February, 1944, while its exemption was in effect, Long 
Island filed a petition with the Public Service Commission of 
New York “for approval of a reduction and certain changes 
in its capital and for authority to issue certain common stock.” 
The petition was subsequently amended for the stated purpose 
of meeting the criticisms and objections of the New York Com¬ 
mission. In addition to certain accounting adjustments, Long 
Island’s amended plan of recapitalization proposed to restate 
the par value of its preferred stock from $100 to $60 per share, 
with a corresponding reduction of 40% in the liquidation, re¬ 
demption and future dividend rights, and to issue 503,800 
shares of new common stock, $5 stated value per share, of 
which the old preferred stockholders would receive 253,800 
shares. The balance of the 503,800 shares, or 250,000 shares, 
was to be distributed to the old common stockholders and the 
old common stock was to be cancelled. On December 14,1944, 
the New York Commission, upon the affirmative vote of three 
of the five commissioners, entered an order approving the 
amended plan. Although condemning the plan as unfair to 
the preferred stockholders, the majority on the New York Com¬ 
mission approved the plan, declaring that it was powerless to 
correct the situation under state law and that the remedy of 
the dissatisfied stockholders was to seek their appraisal rights. 
Two days later, Long Island filed with the Secretary of State 
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of the State of New York a Certificate of Reduction of Capital 
for the purpose of consummating this plan. For reasons indi¬ 
cated below, the plan was not consummated. 

While Long Island’s proposal was pending before the New 
York Commission, the Securities and Exchange Commission 
instituted administrative proceedings to determine whether 
Long Island’s exemption -was detrimental to the public interest 
and the interest of investors and whether, pursuant to Section 
3 (c) of the Act and the Commission’s reserved jurisdiction, 
its exemption should be modified or revoked in whole or in part, 
in view of the continued accumulation of preferred dividend 
arrearages and Long Island’s attempt to carry out under State 
law a plan of reorganization which prima facie appeared to 
the Co mmis sion to be contrary to the “fair and equitable” 
standards of Section 11. See Long Island Lighting Co., Hold¬ 
ing Company Act Release No. 5406. On the day preceding 
the administrative hearings, this Commission was advised that 
Long Island was about to consummate its plan under New 
York law without awaiting the outcome of the administrative . 
proceedings. The Commission, accordingly, brought suit to 
enjoin consummation of Long Island’s plan in order to pre¬ 
serve the status quo pending a decision in the administrative 
proceedings. The district court denied the relief sought. SEC 
v. Long Island Lighting Co., 59 F. Supp. 610 (E. D. N. Y. 
1944). The district court’s judgment was affirmed on appeal, 
148 F. 2d 252 (C. A. 2, 1945) (one judge dissenting), 1 and a 
writ of certiorari was granted by the United States Supreme 
Court on March 26,1945. The status quo was preserved in the 
course of this litigation by a series of temporary stays. 

On April 21,1945, the Commission, after notice and hearing, 
issued its Findings, Opinion and Order modifying Long Island’s 
exemption and making the Long Island system subject to 
various regulatory provisions of the Act, including the registra¬ 
tion requirements of Section 5, the corporate simplification pro¬ 
visions of Section 11 (b) (2), and the regulatory requirements 

1 The Second Circuit has since repudiated its decision in the Long Island 
case. See West India Fruit <£ Steamship Co . v. Seatrain Lines , Inc ., 170 P. 

2d 775, 779 (C. A. 2, 1948). 
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over proxy solicitations of Section 12 (e). See Long Island 
Lighting Co., Holding Company Act Release No. 5746. Neither 
Long Island nor any other interested party sought review of 
that order, and two days later Long Island registered as a hold¬ 
ing company under the Act. In view of these circumstances, 
the Supreme Court of the United States, on April 30, 1945, 
vacated the judgment of the court below with directions to dis¬ 
miss the action because of mootness, 325 U. S. S33. As a result 
of the foregoing proceedings, none of the securities proposed 
by Long Island’s plan and by its Certificate of Reduction of 
Capital have been issued and none of the accounting entries 
which had been authorized by the New York Commission in 
connection therewith have been made. 

In October following, Long Island, Queens, Nassau and Long 
Beach jointly filed a plan under Section 11 (e) of the Act. 
The plan, inter alia, provided for the consolidation of Long 
Island and its three subsidiaries to form one unified operating 
company, the assumption by the new company of the out¬ 
standing public debt of each of the constituent companies, the 
recapitalization of the consolidated company by the issuance of 
new preferred and common stock to be distributed in accord¬ 
ance with specified ratios among various classes of security 
holders, including the common stockholders of Long Island. 
The plan also provided for submission thereof to the New York 
Commission for its approval of the proposed consolidation and 
for its authorization of the securities proposed under the plan 
to be issued by the consolidated company. On November 9, 
1945, the Securities and Exchange Commission issued its notice 
and order for hearing on the plan. By the same order the Com¬ 
mission instituted proceedings to determine what action Long 
Island and its subsidiaries must take to comply with the cor¬ 
porate simplification requirements under Section 11 (b) (2) 
of the Act, and both proceedings were consolidated. See Long 
Island Lighting Co., Holding Company Act Release No. 6218. 
Hearings in the consolidated proceedings were subsequently 
held from time to time, in which a substantial amount of evi¬ 
dence was adduced. None of the petitioners herein partici¬ 
pated in these hearings. 
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On March 10, 1948, the Section 11 (e) plan was amended, 
in view of the objections of the New York Commission. 2 Under 
the amended plan, the proposed consolidation is to include 
only Long Island, Queens and Nassau, and not Long Beach, 
and as so limited was found by the New York Commission to 
be in the public interest. 3 Besides assumption of the public 
debt of the three companies, the plan as then amended further 
provided for the recapitalization of the consolidated company 
on the basis of a single class of stock, namely common stock, 
the distribution of such stock, and for a cash payment by the 
consolidated company of 3o£ per share to the present common 
stockholders of Long Island. 4 On the following day, the Com¬ 
mission issued its notice and order for hearing on the amended 
plan, directed reconvening of the proceedings under Section 
11 (b) (2) and ordered consolidation of both proceedings. 
Long Island Lighting Co., Holding Company Act Release No. 
8032. 

Hearings were begun on April 7, 1948, and when the record 
on the Section 11 (b) (2) issues was completed, those issues 
were severed for purposes of disposition. On August 25,1948, 
the Commission issued its Findings, Opinion and Order re¬ 
garding that aspect of the consolidated proceedings, expressly 
leaving open for future determination, upon a complete record, 
the issues pertaining to the Section 11 (e) amended plan. On 
consideration of the assets, earnings and capitalization of Long 
Island and its three subsidiaries, including the substantial pre- 

* The memorandum of the New York Commission was issued on September 
24, 1947 and is published in 73 P. U. R. (N. S.) 26S (194S). 

* The memorandum of the New York Commission was issued on June 16, 
1948 and is published in 76 P. U. R. (N. S.) 262 (1949). 

* In its second memorandum the New York Commission has stated that 
in its opinion no participation should be accorded to the common stock of 
Long Island because such stock is ■without value. See Re Long Island 
Lighting Co., 76 P. U. R. (N. S.) 262, 312 ff. (1949). Since the propsed 
payment to the Long Island common stockholders raises an issue of fair¬ 
ness, that issue is to be determined by this Commission under the paramount 
“fair and equitable” standard of Section 11 (e). It has been so held in 
the reorganization proceeding of Kings County Lighting Company, another 
subsidiary of Long Island. See In re Kings County Lighting Co., 72 P. 
Supp. 767 (E. D. N. Y. 1947), affirmed sub nom. Public Service Commission 
of Neto York v. SEC, 166 F. 2d 784 (C. A. 2,1948), cert, denied, 334 U. S. 838 
(1948). 
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ferred dividend arrearages, as noted above, the Commission 
found that voting power was unfairly and inequitably dis¬ 
tributed among the preferred and common stocks of each of 
the system companies, in contravention of the standards of 
Section 11 (b) (2). The Commission also found that a fair 
and equitable redistribution of voting power required a recapi¬ 
talization of each of the companies on the basis of common 
stock in lieu of the preferred and common stocks outstanding 
and directed Long Island and its subsidiaries to take the nec¬ 
essary action to accomplish that result. Long Island Light¬ 
ing Co., Holding Company Act Release No. 8449. No review 
was sought from that order by any interested parties, includ¬ 
ing the petitioners herein who had appeared in the proceedings. 
The time for such review has long since expired. 

The common stockholders committee had been organized by 
petitioners in May, 1948. On May 21, 1948, petitioners filed 
a declaration pursuant to Section 12 (e) of the Act and 
Rule U-62 adopted thereunder, regarding their proposed solici¬ 
tation of proxies or authorizations to represent the common 
stockholders of Long Island in the pending reorganization of 
Long Island and its subsidiaries (R. 11-27). This declaration 
was subsequently amended in several respects (R. 28-33), and 
as amended was permitted to become effective on June 10, 
1948 (R. 33). Solicitation of authorizations commenced 
shortly thereafter and, according to its statement the committee 
has received authorizations from holders of approximately 
800,000 shares of the common stock of Long Island, out of a 
total of 3,000,000 shares outstanding (R. 99). 

The declaration and the letter of solicitation mailed to stock¬ 
holders set forth the composition of the committee, the qualifi¬ 
cations of its members and its counsel, the amount of stock held 
by the committee members, the purpose for which the com¬ 
mittee was being organized and other pertinent information. 
While favoring “a speedy recapitalization and unification of 
Long Island Lighting Company and its subsidiaries,” the com¬ 
mittee is opposed to the Section 11 (e) amended plan. In sub¬ 
stance, it contends that payment of 35# per share to the common 
stockholders of Long Island out of the future earnings, as pro¬ 
posed by the plan, is not adequate and that on a basis of “a 
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realistic appraisal” of the company’s assets and potential earn¬ 
ings the common stockholders are entitled to a larger par¬ 
ticipation (R. 2Q-21). 

On October 28, 1948, when the Section 11 (e) proceedings 
were virtually concluded, the committee filed Post-effective 
Amendment No. 2 to its declaration, pursuant to which the 
committee proposed to solicit funds from the common stock¬ 
holders of Long Island at the rate of 5tf per share. The purpose 
of this solicitation was to secure funds out of which the com¬ 
mittee proposed to pay $15,000 in fees to its counsel, approxi¬ 
mately $7,500 to its expert witness, and miscellaneous expenses 
of the committee, including an outstanding bank loan. Any 
amount remaining would be used to defray the cost of future 
litigation (R. 34-45). In its proposed soliciting material the 
committee stated that application would be made in the Sec¬ 
tion 11 (e) reorganization proceedings for compensation and 
expenses of the committee and its counsel, and the amounts so 
received would be used to reimburse the fund to be established 
by stockholder contributions. Upon receipt of such amounts, 
the stockholders would be repaid pro rata the amount con¬ 
tributed by them. The proposed solicitation material, as origi¬ 
nally filed, made no provision for the contingency that the com¬ 
mittee and its counsel might receive no compensation or 
reimbursement for expenses in the reorganization proceedings, 
or less than the amount expended by the committee out of the 
solicited funds. However, in their brief and at the oral argu¬ 
ment counsel for the committee stated that the committee, its 
counsel and its experts would be willing to stipulate that if the 
amounts finally allowed by the Commission for compensation 
and expenses should be less than the amounts received from 
the contributed fund, those receiving such overpayments will 
repay the amount of the excess (R. 100-101). 

Pursuant to notice, a hearing with respect to the committee’s 
proposal was ordered by the Commission to determine whether 
such proposal was in conformity with the provisions of Sec¬ 
tion 12 (e) and Rule U-62 and specifically whether the pro¬ 
posed solicitation was in the public interest and in the interest 
of investors (R. 54-55). A hearing was held on November 
12, 1948. At the conclusion of the hearing proposed fmHinga 
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and briefs were submitted and oral argument was heard by 
the Commission on January 5,1949 (R. 53-96,99). 

On March 31, 1949, the Commission issued its Findings, 
Opinion and Order. The Commission found that the proposed 
solicitation was subject to the jurisdiction of the Commission 
and denied effectiveness to the Post-effective Amendment on 
the ground that such solicitation was not in accord with the 
public interest and the interest of investors (R. 97-107). It 
is this order which petitioners seek to have reviewed by this 
Court. 

SUMMARY OF ARGUMENT 
I 

A. Petitioners may not in this proceeding attack the juris¬ 
diction of the Commission to require the reorganization of 
Long Island and its subsidiaries under Section 11 of the Act. 
As a committee, petitioners’ primary interest, as fiduciaries, is 
to oppose on behalf of common stockholders the present plan 
of reorganization under Section 11 (e) of the Act and to se¬ 
cure more favorable treatment for the common stockholders 
in the reorganization. Any individual interest to make a live¬ 
lihood out of reorganization activities is subordinated to this 
primary fiduciary obligation of the committee. Insofar as 
they claim that the Commission, by the order under review 
herein, deprived them of a reasonable opportunity for hearing 
on the plan, they raise an interlocutory issue which should 
be reviewed only in connection with a final order approving 
a plan. Petitioners cannot challenge the jurisdiction of the 
Commission to hold the plan hearings, incidental to which 
they made their application for authorization to solicit funds. 

B. Petitioners’ contention that Long Island is entitled to an 
exemption under Section 3 (a) (1) of the Act is no longer open 
to review at this time. The order of the Commission modify¬ 
ing Long Island’s exemption was entered over four years ago. 
Since then the Commission has also issued an order under Sec¬ 
tion 11 (b) (2) directing Long Island to comply with the 
standards of that section. Under Section 24 (a) of the Act 
the foregoing orders were subject to review by petition for re- 
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view which had to be filed within 60 days from the date those 
orders were issued. Petitioners, therefore, cannot question the 
jurisdiction of the Commission to require reorganization of 
Long Island and its subsidiaries and thus nullify two previous 
uncontested orders as to which review under Section 24 (a) is 
now foreclosed. 

C. If petitioners’ contention be not regarded as an attempt 
to review the Commission’s prior order modifying the exemp¬ 
tion of Long Island, they cannot secure a de novo determina¬ 
tion by this Court on that question. Under Section 3 (a) (1) 
a registered holding company does not thereafter secure an 
exemption automatically by simply filing an application there¬ 
for. The statute expressly provides that an exemption may 
be granted by the Commission upon application or on its own 
motion, “unless and except insofar as it finds the exemption 
detrimental to the public interest or the interest of investors 
or consumers.” This provision gives the Commission a broad 
discretion and its determination will not be disturbed on review 
if there is a rational basis for the Commission’s conclusion. 
Petitioners cannot circumvent the requisite administrative 
hearing and determination with respect to the claimed exemp¬ 
tion of Long Island by having this Court assume original 
jurisdiction, as it were, over matters as to which under the 
statute this Court exercises only a reviewing function. 

In any event, there is no merit in petitioners’ argument that 
Long Island cannot constitutionally be subject to the Act be¬ 
cause its utility operations are predominantly intrastate in 
character. The same argument was advanced in the reorgani¬ 
zation under Section 11 (e) of the Act with respect to a subsid¬ 
iary of Long Island. That argument was rejected by the 
Court of Appeals for the Second Circuit. It stated through 
Judge Learned Hand: “The constitutional question is too 
trivial to justify discussion.” 

II 

A. Section 12 (e) of the Act expressly declares unlawful 
the solicitation of any authority and “in contravention of such 
rules and regulations or orders as the Commission deems nec¬ 
essary or appropriate in the public interest or for the protec- 
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tion of investors or consumers” or to prevent circumvention 
of the policies of the Act. In this case, the Commission found 
that petitioners proposed solicitation of funds to cover any 
part of the anticipated payment to counsel and for other ex¬ 
penses was contrary to the public interest and the interest of 
investors. In effect, the Commission, in denying authorization 
to the proposed solicitation limits the committee and its coun¬ 
sel to such compensation, and reimbursement for expenses, as 
may be subsequently allowed by the Commission at the con¬ 
clusion of the reorganization in the light of an actual showing 
of beneficial services. The basic issue presented on this re¬ 
view is whether the Commission’s order lacked a rational basis 
in relation to the scheme of the Act as a whole and the spe¬ 
cific problems of safeguarding investors in connection with 
reorganizations subject to Commission supervision under the 
Act. 

B. Judicial or administrative control over the terms and 
conditions under which a committee proposes to represent un¬ 
organized public investors in a pending reorganization is rec¬ 
ognized as essential in the public interest and for the protec¬ 
tion of investors. Such controls prevail in bankruptcy re¬ 
organization and their historic necessity is equally applicable 
to reorganizations under Section 11 of the Holding Company 
Act. The broad standards of “public interest and the interest 
of investors” in Section 11 (e) cannot be construed so as to 
foreclose consideration by the Commission whether a proposed 
solicitation in aid of a committee’s activities in the reorganiza¬ 
tion is in harmony or in conflict with the statutory standards. 

C. Investigations by the Congress and by this Commission 
have disclosed widespread abuses in equity receivership re¬ 
organizations as respects financial arrangements between com¬ 
mittees and public security holders. The basic purpose of 
Section 12 (e) was to grant the Commission supervisoiy powers 
over all agreements between a committee and the security 
holders and to free such security holders from the financial 
involvements to which they had been frequently subjected by 
committee solicitations. 

D. Under the Act the Commission also exercises jurisdiction 
over all fees and expenses to be paid in the reorganization. Con- 
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sequently, since the funds to be secured by the solicitation are 
to be used for fees and expenses, the Commission was required 
to determine whether such proposed payments were in the 
public interest and the interest of investors. 

E. The Commission’s action is in accordance with the pattern 
of regulation which the Commission has consistently followed 
in connection with the Holding Company Act reorganizations. 
Rule U-62 contemplates that the committee and its counsel 
will look for their fees and expenses to the estate in reorganiza¬ 
tion. This carries out the basic policy of preserving the in¬ 
vestor’s freedom of action with respect to his security and does 
not tie him to the committee by financial entanglements which 
have proved a source of great abuse in the past. The Com¬ 
mission’s refusal to authorize petitioners’ proposed solicitation 
of funds because it was not in the public interest and the in¬ 
terest of investors was clearly within the ambit of discretion 
which the Congress delegated to the Commission in the admin¬ 
istration of Section 12 (e). Petitioners cannot show that their 
proposal was so far removed from the historic reorganization 
abuses that their proposal was beyond the reach of the statute. 

Moreover, the proposed solicitation was in effect a device to 
obtain an interim allowance to pay fees of its counsel. The 
Commission’s practice has been to require all reorganization 
plans to provide for payment of fees by the company under¬ 
going reorganization, and Long Island’s plan so provides. The 
Commission believes that such assurance will promote active 
participation by interested groups of security holders in the re¬ 
organization proceeding. It has also been the Commission’s 
uniform practice to consider and approve allowances to com¬ 
mittees and their counsel only at the conclusion of the proceed¬ 
ing. There is no compelling necessity for requiring the Com¬ 
mission to alter its basic policy which has proved successful in 
the administration of Section 11 (e) reorganizations. 

F. The Commission’s interpretation of the public interest 
standard of Section 12 (e) does not thwart legitimate activity 
of committees. The provision in each plan for payment of fees 
by the reorganized company has proved of sufficient induce¬ 
ment for security holder representation. The Commission 
ought not to be compelled to modify its present course which has 
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proved beneficial so as to authorize a proposal which may lead 
to the general resumption of financial commitments by public 
security holders to protective committees. 

Petitioners , argument under the First Amendment to the 
Constitution is clearly without merit. The thrust of the 
statute and the Commission’s order thereunder is directed to 
the terms and conditions under which the committee as a fidu¬ 
ciary may represent security holders in the reorganization. 
Any such financial arrangement is clearly affected with a pub¬ 
lic interest and the interest of investors, and must be appraised 
in the light of those standards. 

G. The Commission’s order is not invalidated by its inci¬ 
dental effect upon petitioners’ state court activities in relation 
to the reorganization of Long Island. Obviously, the statute 
grants the Commission supervisory responsibilities over the 
activities of committees in Section 11 reorganizations. The 
standards of Section 12 (e) apply to the terms and conditions 
under which petitioners seek to represent the public security 
holders in any step in the reorganization, whether it be before 
this Commission, the court where the plan would be enforced, 
the appellate courts, or elsewhere. 

ARGUMENT 

I 

Petitioners may not in this review proceeding attack the juris¬ 
diction of the Commission to require the reorganization of 
Long Island and its subsidiaries under section 11 of the act 

A. The petition for review brings to this court at most a tangential issue 
in relation to a controversy which in the main is not yet ripe for con¬ 
sideration by a court of appeals 

As a protective committee for common stockholders of Long 
Island, petitioners’ primary interest, and fiduciary obligation, 
is to oppose the pending plan to the extent that they may 
reasonably regard it to be unfair to the common stock and, as a 
byproduct of such opposition, to endeavor to secure such 
modification of the plan as will make it fair and beneficial to 
the common stock. Insofar as petitioners claim that the order 
under review operates to deprive the beneficiaries of their 
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trust of a reasonable opportunity for hearing on the plan, they 
attack an aspect of the Commission’s order which is interlocu¬ 
tory and as such reviewable only in connection with a final 
order approving a plan objectionable to petitioners.® Even in 
that event the proper forum for review in the first instance is 
the district court as specified in Section 11 (e), where, as in 
the instant case, enforcement proceedings are contemplated.® 
We recognize that petitioners as a protective committee have 
a personal interest in the opportunity to earn compensation 
for their action as fiduciaries. While we regard this personal 
interest as a perfectly legitimate one, it cannot be over¬ 
emphasized that it is an interest which the Congress has sub¬ 
jected to supervision in order to keep it subordinated to the 
basic statutory policy of protecting the security holders af¬ 
fected by Holding Company Act reorganizations and protecting 
them, inter alia , against excessive fees and expenses. See pp. 
31-32, infra. Assuming that petitioners’ personal interest in 
making a livelihood out of reorganization activity, gives them 
a right to review the Commission’s order for alleged arbitrari¬ 
ness, we believe that such right of review must be exercised in 
subordination to the main proceeding, and without affording a 
competing forum to that normally appropriate for review of 
the main issues, substantive or procedural, which will arise out 
of an order approving a plan. We believe this precludes peti¬ 
tioners, inter alia, from challenging the jurisdiction of the 
Commission to hold the plan hearings, incidental to which they 
have made their application for authorization to solicit funds. 

B. Prior orders of the Commission no longer open to review establish the 
Commission's jurisdiction with respect to Long Island and the statutory 
necessity that it be reorganized under Section 11 

Section 12 (e) of the Act authorizes the Commission to 
adopt rules and regulations governing the solicitation of any 

* Federal Poicer Commission v. Metropolitan Edison Co., 304 U. S. 375 
(1038). 

• Okin v. SEC, 161 F. 2d 978 (C. A. 2, 1947) ; Okin v. SEC , 145 F. 2d 206 
(C. A. 2,1944), remanded on other grounds, 325 U. S. 840 (1945) ; Blatchley 
v. SEC. 157 F. 2d 898 (C. A. 1, 1946) ; Laumsbury v. SEC, 151 F. 2d 217 
(C. A. 3,1045). cert, denied, 326 U. S. 782 (1946) ; Turner v. SEC. App. D. C-, 
No. 9705 (March 16.194S). 
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authorization regarding any security of “a registered holding 
company or a subsidiary company thereof.” It cannot be dis¬ 
puted that Long Island is a holding company, that it has been 
registered as such under the Act since April 23, 1945, and that 
its registration is still in effect. It follows necessarily that the 
committee's proposal to solicit authorizations from the com¬ 
mon stockholders of Long Island is subject to the requirements 
of Section 12 (e) and Rule U-62 adopted thereunder. How¬ 
ever, in Point I of their brief petitioners argue that their pro¬ 
posed solicitations are not subject to the jurisdiction of the 
Commission. In effect, they urge that the Long Island system, 
being predominantly intrastate, did not affect or burden inter¬ 
state commerce, that, accordingly, Long Island is exempt from 
the operations of the Act, and that by the same token peti¬ 
tioners' activities as a committee is likewise not subject to 
Section 12 (e) and Rule U-62 adopted thereunder. We sub¬ 
mit that petitioners’ argument is wholly lacking in substance. 

Section 3 (a) of the Act provides, inter alia, that the Com¬ 
mission may by order grant an application for exemption from 
any or all of the provisions of the Act to certain types of holding 
companies, “unless and except insofar as it finds the exemption 
detrimental to the public interest or the interest of investors 
or consumers.” Under subsection (1) thereof, an exemption 
may be granted to a holding company which with its subsidiaries 
is predominantly intrastate in character. In addition, Sec¬ 
tion 3 (c) expressly provides that the Commission on its own 
motion or upon application may revoke the order granting the 
exemption if it “finds that the circumstances which gave rise to 
the issuance of such order no longer exist.” 

As we have seen, in 1936, Long Island was granted an exemp¬ 
tion as a holding company pursuant to Section 3 (a) £1) but 
this exemption was partially revoked in 1945 in accordance 
with the provisions of Section 3 (c) and the Commission’s re¬ 
served jurisdiction to effect such revocation or modification. 
In its Findings and Opinion issued on April 21, 1945, following 
notice and a public hearing, the Commission found that the se¬ 
curities of Long Island were widely distributed among many 
investors, over 10,000 in number, residing in virtually every 
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state and in foreign countries; that the securities of the Long 
Island system were traded on national securities exchanges by 
means and facilities of interstate commerce; that a substantial 
portion of Long Island s power sales were made to industrial 
and commercial consumers engaged in interstate commerce; 
and that upon an examination of the financial aspects of Long 
Island and its subsidiaries it was evident that control over the 
system was exercised through a “disproportionately small in¬ 
vestment.” On the basis of the foregoing, the Commission 
concluded that the Long Island system exhibited the type of 
corporate complexities which adversely affected interstate com¬ 
merce and which Section 11 (b) (2) intended to remedy. In 
view of the accumulation of preferred dividend arrearages since 
the granting of the exemption, and Long Island’s attempt to 
put through a plan of reorganization which the New York Com¬ 
mission had condemned as unfair and which appeared to this 
Commission contrary to the “fair and equitable” standards 
of Section 11, the Commission further concluded that contin¬ 
uance of the exemption was not in the public interest and the 
interest of investors. Accordingly, the Commission ordered 
that the exemption theretofore granted be modified so as to 
require Long Island and its subsidiaries to comply with the 
registration requirements of Section 5, the corporate simplifi¬ 
cation standards of Section 11 (b) (2), and other related pro¬ 
visions of the Act. 

It is clear from the foregoing that the institution of the 
administrative proceedings for the partial revocation of Long 
Island’s exemption was within the jurisdiction of the Commis¬ 
sion under Section 3 (c); nor is it disputed that the Commis¬ 
sion made the requisite statutory findings on the basis of which 
that order was issued. Petitioners herein simply disagree with 
the merits of the Commission’s decision in that proceeding and 
in effect contend that the facts did not warrant modification 
of Long Island’s exemption. That issue, it is submitted, is no 
longer open for review, and, apart from time limitations, would 
not be subject to challenge in the present proceeding. For 
Section 24 (a) prescribes the statutory procedure for securing 
review of a Commission’s order, and by specifically requiring 
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that “any party or person aggrieved” T by an order of the Com¬ 
mission may obtain review thereof on petition filed in the ap¬ 
propriate United States Court of Appeals within sixty days 
after the entry of such order, 8 the Congress has foreclosed such 
review at a later date. 9 Accordingly, since the order modify¬ 
ing Long Island’s exemption was within the statutory juris¬ 
diction of the Commission under Section 3 (c) and since no 
review was sought within the statutory time period, petitioners 
cannot attack the merits or validity of that order about four 
years later in a subsequent administrative proceeding relating 
to petitioners’ activities in the reorganization of the Long 
Island system. 

The disruptive effects which petitioners’ views would have 
on the operation of the Act, if they were to prevail, are aptly 
illustrated by the history of the Long Island proceedings. 
After registering under the Act, Long Island filed a plan under 
Section 11 (e) of the Act and this plan was subsequently 
amended. In the course of the next four years hearings on 
the plans were held both before this Commission and the New 
York Commission. When in October, 1948, petitioners sub¬ 
mitted to the Commission their proposal to solicit voluntary 
contributions, 17 separate hearings had been held before the 
New York Commission, and 30 before this Commission (R. 
40, 9(1-92). In addition, the amended plan was found by the 
New York Commission to be in the public interest to the extent 
that it provided for consolidation of Long Island, Queens and 
Nassau; in August, 1948, this Commission issued its Findings, 
Opinion and Order, directing the recapitalization of Long Island 
and subsidiaries pursuant to Section 11 (b) (2), from which 
order no review was sought either by Long Island or by peti¬ 
tioners who at that time were actively participating in the 

T A “person aggrieved” inclndes also a stockholder. See American Power 
d Light Co. v. SEC, 325 U. S. 385,388 (1945). 

*An order revoking or modifying a company’s exemption is subject to 
review under Section 24 (a). See Philadelphia Co. v. SEC, 82 App. D. C. 
335,164 P. 2d 889 (1947), cert, denied 333 U. S. 828 (1948). 

•New York Trust Co. v. SEC, 131 F. 2d 274,275 (C. A. 2,1942), cert, denied, 
318 U. S. 786 (1943); City Eat. Bank d Trust Co. v. SEC, 134 F. 2d 65, 66 
(C. A. 7,1943); In re Community Gas d Power Co., 168 F. 2d 740, 744 (C. A. 
3,1948), cert, denied 334 U. S. 846 (1948). 
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proceedings; and the record in the Section 11 (e) proceeding 
was virtually completed. All stockholders received notice of 
filing of both the original and amended plans and the sched¬ 
uled hearings thereon (R. 63-64); various stockholder groups 
participated in the proceedings on the plan, and petitioners’ 
expert witness testified on direct and was cross-examined. 10 
Since then, as previously stated, the record in the Section 11 (e) 
proceeding has been closed and on November 16.1949, the Com¬ 
mission approved the plan. By challenging now the Commis¬ 
sion’s determination as to Long Island’s exemption, petitioners 
attempt to nullify in this review proceeding two prior orders as 
to which direct review is now foreclosed, and to undo four years 
of administrative effort to bring about a reorganization of Long 
Island which all parties in interest have conceded as necessary, 
and which now appears on the verge of being accomplished. 
It is our view that petitioners’ argument is contrary to the 
general policy of administrative finality as reflected in Section 
24 (a) and if allowed would seriously impair the orderly and 
efficient administration of Section 11. 

C. Petitioners may not secure on review herein a de novo determination 
that Long Island was entitled to an exemption. 

Furthermore, if petitioners’ contention be not regarded as 
an attempt to review the Commission’s previous order (which is 
no longer subject to review under Section 24 (a)), it is equally 
clear that they cannot have this Court determine de novo as 
to whether Long Island is entitled to an exemption under Sec¬ 
tion 3 (a) (1). A holding company which has registered, 
under the Act does not thereafter secure an exemption by 
simply claiming the exemption, nor where it is applied for, is 
a holding company entitled automatically to an exemption 
where, as in the case of Long Island, its utility operations are 

14 At the end of cross-examination counsel for petitioners stated (Tr. 
3835): “We have a few redirect questions. If he is coming back I would 
just as soon wait till then.” 

The transcript in the Section 11 proceeding was certified to this Court 
and. although not printed, reference thereto was authorized by order of 
tliis Court dated September 6, 1949. 
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predominantly intrastate. 11 The statute expressly provides 
that an exemption may be granted by the Commission upon 
application or on its own motion, “unless and except insofar as 
it finds the exemption detrimental to the public interest or the 
interest of investors or consumers.” This necessarily gives 
the Commission a broad discretion and if upon application the 
exemption is denied and there is a rational basis for the Com¬ 
mission’s conclusion, the administrative determination will be 
sustained on review. 12 No new application for the exemption 
of Long Island has been made to the Commission. In fact, 
the management of Long Island has refused to comply with 
petitioners’ request that it take the necessary steps to restore 
Long Island’s exemption; 13 and, in view of the circumstances 
leading to the modification of Long Island’s exemption, the 
present status of the Section 11 proceedings, including the 
Commission’s Section 11 (b) (2) order of August 25, 1948, it 
is highly doubtful that adequate grounds for restoring the 
exemption can now be shown. In any event, petitioners can¬ 
not by-pass the requisite administrative determination on the 
availability of the claimed exemption at this time and have this 
Court assume original jurisdiction, as it were, over matters as 
to which under the statute it exercises only a reviewing 
function. 14 

" It may be noted that where a holding company which is not registered 
under the Act, files an application in good faith for exemption under Sec¬ 
tion 3(a), Section 3 (c) provides that it is entitled to a temporary exemption 
pending Commission action on such application. 

13 Compare, for example, cases dealing with the determination of whether 
a company is a “subsidiary” within the statutory definition. American 
Gat d Electric Co. v. SEC, 77 App. D. C. 174, 182, 134 F. 2d 633, Ml (1943), 
cert, denied, 319 U. S. 763 (1943) ; Hartford Gas Co. v. SEC, 129 F. 2d 794, 796 
(C. A. 2,1942). 

"It should also be observed that a stockholder may not apply for an 
exemption of the holding company under Section 3 (a). Section 3 (c) ex¬ 
pressly provides that where an exemption is applied for by “a person other 
than a registered holding company” (meaning a holding company which 
has not registered), the filing of such an application exempts “the applicant 
from any obligation, duty, or liability imposed in this title upon the applicant 
as a holding company, until the Commission has acted upon such applica¬ 
tion” (italics added). 

14 See Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938): Jfo- 
cauley v. Waterman S. S. Corp., 327 U. S. 540 (1946); Aircraft d Diesel 
Equipment Corp. v. Hirsch, 331 U. S. 752 (1947). 
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It may be noted that petitioners’ contention cannot prevail 
even if it is considered on the merits. In granting to the Com¬ 
mission power to deny an exemption to a holding company 
under Section 3 (a) (1) insofar as “it finds the exemption detri¬ 
mental to the public interest or the interest of investors or 
consumers”, the Congress did not exceed its constitutional 
powers under the commerce clause. In referring to the statu¬ 
tory limitations of the Section 3 (a) (1) exemption, the Su¬ 
preme Court of the United States said: “A holding company 
predominantly local in character may nevertheless engage in 
activities affecting or burdening interstate commerce to the 
detriment of the public interest or the interests of investors 
and consumers,” and cited approvingly the Commission’s de¬ 
cision in the Long Island case as an apt illustration. 15 Hence, 
since, as it is conceded, the securities of Long Island are widely 
held among investors in virtually every state and in foreign 
countries, the Commission, in modifying Long Island’s exemp¬ 
tion, made applicable those provisions which it deemed essen¬ 
tial for correcting, to the extent that Section 11 (b) (2) might 
require, the inequities stemming from the securities structure 
of the Long Island holding-company system. Indeed, the ar¬ 
gument now advanced by petitioners with respect to Long 
Island was also made in the proceedings for enforcement of a 
Section 11 (e) plan with respect to Bongs County Lighting 
Company, then a subsidiary of Long Island. There, too, it was 
urged that the Commission had no authority to require re¬ 
organization under Section 11 of a subsidiary whose utility 
operations were predominantly intrastate, and, if authorized 
under the statute, it was unconstitutional. The District Court 
rejected this argument. 1 ' On appeal, the Court of Appeals for 
the Second Circuit affirmed the order of the District Court ap- 

* North American Co. v. SEC, 327 U. S. 686, 699 (1946). See also Sec¬ 
tion 1 (a), 49 Stat 803,15 U. S. C. § 79a (a) (1), in which the Congress de¬ 
clared that “Public-utility holding companies and their subsidiaries are 
affected with a national public interest in that, among other things, (1) 
their securities are widely marketed and distributed by means of the mails 
and the instrumentalities of interstate commerce and are sold to a large 
number of investors in different states.” 

**/» re Kings County Lighting Co., 72 F. Supp. 767, 779-781 (E. D. 
N. T. 1947). 
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proving the plan and on the issue of constitutionality the court, 
through Judge Learned Hand, said: “The constitutional ques¬ 
tion is too trivial to justify discussion.” 17 

II 

The Commission correctly determined that petitioners’ pro¬ 
posal to solict funds to finance the activities of the com¬ 
mittee was contrary to the public interest and the interest 
of investors under Section 12 (e) 

A. The basic issue is whether the Commission’s action has a rational 
relation to the standard “necessary or appropriate in the public interest 
or interest of investors” 

In their brief, petitioners further contend that under the 
First Amendment to the Constitution the Commission could 
not deny them the right to solicit contributions to finance the 
committee’s activities on behalf of the common stockholders 
(pp. 19-23); and that, in any case, the Commission’s order was 
arbitrary and, therefore, contrary to law (pp. 23-24y. These 
two arguments, which are essentially interrelated, ignore the 
plain language of Section 12 (e) and the broad purpose which 
this section was intended to serve. Section 12 (e) expressly 
declares unlawful the solicitation of any authority “in contra¬ 
vention of such rules and regulations or orders as the Commis¬ 
sion deems necessary or appropriate in the public interest or 
for the protection of investors or consumers” or to prevent cir¬ 
cumvention of the policies of the Act. The proposed activity, 
which the Commission in this case found contrary to the public 
interest and the interest of investors, is the petitioners’ solicit¬ 
ing of monetary advances to cover in part anticipated payments 
to counsel and for other expenses, when undertaking to act in 
a fiduciary capacity for a scattered group of investors who 
would have no feasible means of scrutinizing the extent and 
value of their fiduciary activity. The consequence of the Com¬ 
mission’s denial of authorization for this proposed solicitation 
is to limit the committee and its counsel to such compensation, 
and reimbursement for expenses, as may be subsequently al¬ 
lowed by the Commission in the light of an actual showing of 

n Public Service Commission of Neic York v. SBC, 166 F. 2d 784, 788 
(C. A. 2,1948), cert, denied, 334 U. S. 838 (1948). 
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beneficial accomplishment and subject to inquiry as to whether 
there has been undivided allegiance to fiduciary obligations— 
including, for example, absence of trading in securities affected 
by the reorganization. The basic issue presented is whether 
the Commission’s order lacked a rational basis in relation to 
the scheme of the Act as a whole and to the specific problems 
of safeguarding investors in connection with reorganizations 
subject to Commission supervision under the Act. 

Once it is recognized that we are here concerned with a pro¬ 
posed solicitation in the context of a pending reorganization, 
it is readily evident that the Commission’s supervisory respon¬ 
sibility under Section 12 (e) necessarily extends to the terms 
and conditions under which, as in this case, a committee pro¬ 
poses to serve in a representative capacity for public security 
holders. The need for exercising such supervision is well- 
established. It is based on the fact that, in view of the wide 
diffusion in the ownership of corporate securities, a protective 
committee generally occupies a strategic position in the re¬ 
organization and that judicial or administrative control over 
the committee’s activities is indispensable if the evils and abuses 
which prevailed in the equity receiverships are to be effectively 
eliminated from the reorganization field. These evils and 
abuses were brought to light in the investigations conducted 
by the Congress and by this Commission, 18 and need not be 
discussed here in any detail. For the moment, it is sufficient 
to note that supervision and regulation by the reorganization 
tribunal of the terms and conditions under which committees 
function for unorganized security holders are now an indispen¬ 
sable part of our statutory scheme for corporate reorganization 
under the Bankruptcy Act, and by reason of the same necessity 
are incorporated in Section 12 (e) for effective administration 
of reorganizations under Section 11. 

“See Special Senate Committee to Investigate Receivership and Bank¬ 
ruptcy Proceedings, S. Doc. No. 268, 74th Cong., 2d Sess. (1936); and exten¬ 
sive study by the Securities and Exchange Commission entitled Report on 
the Study and Investigation of the Work , Activities, Personnel and Func¬ 
tions of Protective and Reorganization Committees, Parts I-VII (1937- 
1938), hereinafter referred to as SEC Protective Committee Report. Part 
VIII, published in 1940, is a summary volume. The Commission’s report 
was prepared and submitted to the Congress pursuant to Section 211 of the 
Securities and Exchange Act of 1934, 48 Stat. 909,15 U. S. C. § 78jj. 
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B. The Commission’s action is consistent with the scope of regulation over 
committee activities in other reorganization contexts 

Judicial control over protective committees was authorized 
in former Section 77B of the Bankruptcy Act, 48 Stat. 911, 
and this control was broadened and rendered more effective 
under Chapter X of that Act, 52 Stat. 883, 11 TJ. S. C. § 501. 3 * 
The supervisory powers of the reorganization court under 
Chapter X are all-inclusive and extend specifically to all agree¬ 
ments under which committees or other persons may serve in 
a representative capacity for public security holders. Thus, 
under Section 211 of Chapter X, 52 Stat. 895,11 U. S. C. § 611, 
committees or other persons representing twelve or more cred¬ 
itors or stockholders, who appear in the proceedings, are re¬ 
quired, inter alia, to file under oath a statement which is to 
include, among other things, a copy of the instrument authoriz¬ 
ing the representation and a recital of the pertinent facts and 
circumstances pertaining to their employment; and under Sec¬ 
tion 212,52 Stat. 895,11 U. S. C. § 612, the court is empowered 
to set aside any such agreement or any terms thereof which 
the bankruptcy court finds to be “unfair or not consistent with 
public policy.” Supervisory responsibilities over committees 
are also exercised by the Interstate Commerce Commission in 
railroad reorganizations under Section 77 of the Bankruptcy 
Act. Section 77 (p) of that Act, 49 Stat. 923, 11 U. S. C. 
§ 205 (p), provides that committees may solicit proxies in a 
pending railroad reorganization upon prior application to that 
Commission and such solicitation may be authorized by order 
only if the Commission “finds that the terms and conditions 
upon which such solicitation, use, employment or action is 
proposed are reasonable, fair, and in the public interest, and 
conform to such rules and regulations as the Commission may 
provide.” 30 We believe that, viewed in the context of a Sec- 

” See Securities and Exchange Commission v. U. S. Realty & Improvement 
Co., 310 U. S. 434, 448-450 (1940). 

* See also Special Rales of Procedure promulgated by the Interstate 
Commerce Commission under Section 77 (p), and 10, C. C. H. Bank¬ 
ruptcy Law Serv. 7 7101. 




30 


tion 11 reorganization, the supervisory responsibility of this 
Commission under Section 12 (e) is of the same tenor and im¬ 
port, since the historic necessity for judicial or a dminis trative 
control over the terms and conditions under which a committee 
seeks to represent security holders in a bankruptcy reorgani¬ 
zation is equally applicable to reorganizations under Section 11 
of the Holding Company Act. Considered in that historic 
setting, the broad standards of “public interest and the interest 
of investors” in Section 12 (e) cannot be so construed and 
limited as to foreclose consideration by the Co mmiss ion 
whether a proposed solicitation in aid of the committee’s activi¬ 
ties is in harmony or in conflict with the statutory standards. 

C. The Commission’s action is reasonably related to curbing of a historic 

reorganization abuse 

The investigations heretofore noted disclosed widespread 
abuses in equity receivership reorganizations as respects finan¬ 
cial arrangements between committees and public security 
holders, especially with regard to fees and expenses of com¬ 
mittees and their counsel. For in equity receiverships, the 
payment of fees generally was arranged outside the receiver¬ 
ship, usually through the device of a separate charge upon the 
security holders who had assented to the plan of reorganiza¬ 
tion, 21 and the court had little or no control over these charges. 
The deposit agreement, under which most committees func¬ 
tioned, was viewed as a private agreement between the com¬ 
mittee and the security holders; 22 and under its terms the com¬ 
mittee was given a lien on the deposited securities for the 
payment of all fees and expenses and in most cases the sole 
right to determine the amount to be charged without any 
provision for independent review. Besides, an independent 
action for damages or for an accounting, even within the limits 
of the agreement, was generally beyond the resources of the 

a See In re Paramount-Publix Corp., 12 P. Supp. 823, 827 (S. D. N. Y. 
1935 ); United States v. Chicago, Milwaukee, St. Paul d P. Railroad Co „ 
282 U. S. 311 (1931); SEC Protective Committee Report, Part I, pp. 642-648; 
Part III, 55-56, 59-60; Part VIII, p. 254; Finletter, The Law of Bankruptcy 
Reorganization 17 (1939). 

a Habirshaw Electric Cable Co. v. Habirshaw Electric Cable Co ., Inc., 
296 Fed. 875 (C. A. 2, 1924), cert, denied, 265 U. S. 587 (1924) ; Fuller v. 
Venable, 118 Fed. 543 (C. A. 4,1902). 
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individual security holder 23 and was thwarted to a large extent 
by the broad exculpatory clauses which often were included in 
the depositary agreement. 24 In addition, since many of the 
deposit agreements included stringent limitations upon the se¬ 
curity holder’s right to withdraw his securities, such limitations 
irrevocably tied the security holder to the committee, and where 
withdrawal was permitted, the security holder was subject to 
a pro rata assessment of the committee’s expenses. 25 

It was against such abuses and others of the same general 
type that the major reforms in bankruptcy reorganization were 
aimed. The danger of excessive fees and expenses was elim¬ 
inated by centralizing control over all fees and expenses in the 
reorganization tribunal; 25 and by the broad grant of super¬ 
visory powers over all agreements between the committee and 
the security holders, the unorganized public investors have 
been assured an essential measure of independence, free from 
the financial involvements to which they had been frequently 
subjected by committee solicitations and from which at the 
very most they came out second best. These same over-all 
policy objectives have guided the Commission in the admin¬ 
istration of the broad standards of Section 12 (e) as applied 
to solicitations of authorization to represent public security 
holders in Section 11 reorganizations. 

D. Other statutory provisions demonstrate the relevance to the public 
interest standards of Section 12 (e) of the Commission’s insistence that 
a protective committee receive allowances for fees and expenses only 
after approval based upon performance by the committee 

This over-all policy is further emphasized by the broad juris¬ 
diction conferred upon the Commission with respect to approval 

* See SEC Protective Committee Report, Part I, pp. 646-647, quoted in 
Leiman v. Guttman, 336 U. S. 1, 6, n. 6 (1949). 

On fees and expenses generally, see SEC Protective Committee Report, 
Part I, pp. 211-217, 642-660; Part II, pp. 351-373; Part III, pp. 55-61, 125- 
127, 152-193; Part IV, pp. 87-97; Part VIII, pp. 231-269. 

“See, for example. Von Siclen v. Bartol, 95 Fed. 793 (E. D. Pa. 1899). 
See generally, SEC Protective Committee Report, Part VIII, 217-221, 237- 
241. 

* See SEC Protective Committee Report, Part I, pp. 596-642, 660-670; Part 
in, pp. 57-58; Part IV, pp. 62-63; Part VIII, pp. 210-217. 

** See Leiman v. Guttman, 336 U. S. 1 (1949); Proven v. Gerdes, 321 U. S. 
178 (1944) ; Reconstruction Finance Corporation v. Bankers Trust Co., 
318 U.S. 163 (1943). 
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of fees and expenses not only in connection with reorganiza¬ 
tions but in connection with other transactions subject to regu¬ 
lation. Thus, Section 7 (d) (4), 49 Stat. 816,15 U. S. C. § 79g 
(d) (4), provides that the Commission may refuse to authorize 
an issue of securities if it finds that “the fees, commissions, or 
other remuneration, to whomsoever paid, directly or indirectly, 
in connection with the issue, sale, or distribution of the security 
are not reasonable.” Similarly, acquisitions of securities or 
utility assets may be disapproved under Section 10 (b) (2), 49 
Stat. 819,15 U. S. C. § 79j (b) (2), if the Commission finds that 
“the consideration, including all fees, commissions, and other 
remuneration, to whomsoever paid, to be given, directly or in¬ 
directly, in connection with such acquisition is not reasonable 
. . .” Section 11 (f) provides that even with respect to ac¬ 
tivities in relation to judicial proceedings for the reorganization 
of registered holding companies and subsidiaries, the Commis¬ 
sion may “require that any or all fees, expenses, and remunera¬ 
tion, to whomsoever paid, in connection with” the proceeding 
shall be subject to approval by the Commission; 27 and the 
Senate Report expresses a special need for giving the Commis¬ 
sion power to guard against reorganization abuses beyond the 
safeguards afforded by the then existing reorganization law. 
Thus, the Senate Report referring to procedural provisions of 
Section 11 generally stated: 

By these provisions it is intended to give the Commis¬ 
sion the complete supervisory power which is essential 
to the elimination of the present wasteful practices in 
corporate reorganizations . . . Under these sub¬ 
sections, Commission approval of reorganization plans 
and supervision of the conditions under which such plans 
are prepared will make it impossible for a group of fa¬ 
vored insiders to continue their domination over inar¬ 
ticulate and helpless minorities, or even as is often the 
case, majorities. Fees, expenses, and remuneration paid 
in connection with any such reorganization, whether un¬ 
der section 77B of the Bankruptcy Act or otherwise, are 
made subject to the approval of the Commission. 28 

* See In re Electric Bond d Share Co., SO F. Sapp. 795 (S. D. N. Y. 194S) ; 
Beckhardt v. National Power d Light Co., 164 F. 2d 199 (C. A. 2,1947). 

“SeeS. Rep. No. 621, p. 33. 74th Cong„ 1st Sess. (1935). 
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E. The Commission’s action is in accordance with the pattern of regulation 

which the Commission has consistently followed in connection with 

Holding Company Act reorganizations 

Guided by the facts disclosed in its protective committee 
investigation and by the knowledge gained in the course of the 
administration of Section 11 reorganizations, 2 ® the Commission 
promulgated regulations to carry out the responsibility dele¬ 
gated to it under Section 12 (e) of the Act, and those perti¬ 
nent in this proceeding are set forth in Rule U-62, quoted 
pages 3-7, supra. Rule U-62 provides for a declaration (on 
Form U-R-l) with respect to every solicitation of an author¬ 
ization regarding any security of a registered holding company 
or subsidiary thereof in connection with any reorganization 
subject to the approval of the Commission. All persons mak¬ 
ing any solicitation subject to the rule must agree not to 
participate directly or indirectly in any purchase or sale of 
securities of the companies in reorganization or associated 
companies that might be affected by it, or to give investment 
advice with respect to such securities. Every authorization 
solicited in connection with a reorganization must specifically 
provide, except as otherwise prescribed by order of the Com¬ 
mission, for the unconditional right to revoke or cancel the 
authority granted, without expense, at any time before it has 
been conclusively exercised; and, subject to exceptions not 
here material, must provide that no authority is granted to 
consent to or dissent from any plan. Rule U-62 also prohibits 
the solicitation of deposits of securities except upon application 
to the Commission showing the necessity for such deposits and 
of any terms and conditions imposed in the deposit agreement. 

In essence, the solicited authorization is simply a revocable 
power of attorney to represent the security holder. The 
granting of the same does not authorize the committee to sell, 
dispose or pledge the security of the undersigned, it does 
not affect his right to dispose of the stock at any time, nor 
does it impose any lien or charge for compensation or expenses 
of the committee. The rule contemplates that the committee 

" It may be noted that the Commission participates also in bankruptcy 
reorganizations pursuant to Section 208 of Chapter X, 52 Stat. 804, 11 
U. S. C. § 608. 
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and its counsel will look for their fees and expenses to the 
estate in reorganization, without any commitments by security 
holders for such fees and expenses; and such in fact was the orig¬ 
inal authorization pursuant to which petitioners have been 
representing the common stockholders of Long Island (R. 25- 
27). Such terms and conditions, in the view of the Commission, 
carry out the basic policy of preserving the investor’s freedom 
of action with respect to his security and does not tie him to the 
committee by financial entanglements which have proved the 
source of grave abuse in the past. 

By their proposal, petitioners would modify the policy which 
the Commission has consistently pursued in the administration 
of Section 12 (e), for in substance their proposal is simply an 
attempt to conclude a financial arrangement with the public 
security holders, pursuant to which the latter would advance 
funds to finance the committee’s activities. The Commission, 
accordingly, was required to test the propriety of that proposal 
to determine whether it was “in the public interest and the 
interest of investors,” and, in the light of the objectives of the 
statute, as discussed above, the Commission’s action was within 
the ambit of discretion which the Congress delegated to the 
Commission in the administration of Section 12 (e) and should 
be affirmed on this review. 30 Surely, petitioners cannot show 
that their proposal was so far removed from the historic re¬ 
organization abuses that their proposal was beyond the reach 
of the statute and that the Commission was required in effect 
to give its administrative approval to their proposal. 

Moreover, a major purpose of the proposed solicitation of 
funds by the committee was to permit the committee to pay 
fees of its counsel and of its expert witness. As previously 
stated, the Commission has power under Section 11 (e) of the 
Act, inter alia, to approve fees and expenses of persons and 
committees who are participating in reorganizations. Unless 
the Commission was satisfied that it could now approve the 
payments in question it could not permit such circumvention 
of its responsibility with respect to fees. The proposed solici¬ 
tation was in effect a device to obtain an interim allowance. 

"SEC v. Chenery Cory., 332 U. S. 194, 201-208 (1947) ; American Cfa* d 
Electric Co. v. 8EC, Ti App. D. C. 174,182,134 F. 2d 633, 641 (1943), cert, 
denied, 319 U. S. 763 (1943). 
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Although in bankruptcy reorganizations it is customary to 
allow interim fees to the reorganization trustee who is an officer 
of the court in charge of the administration of the estate, we 
are unaware of any situation in which interim fees are allowed 
for committees or their counsel. Committees and their counsel 
are entitled to fees and expenses which are reasonably related 
to the value of their services, and until the reorganization is 
concluded the value of such services cannot be properly 
appraised. 

In Section 11 (e) reorganizations, the Commission has 
generally required that the plan of reorganization provide for 
payment of fees by the company undergoing reorganization, 
in the belief that such assurances will promote active participa¬ 
tion by interested groups of security holders in the reorganiza¬ 
tion proceeding, and Long Island’s plan expressly so provides. 
It has also been the Commission’s uniform practice to consider 
and approve allowances to committees and their counsel only at 
the conclusion of the proceeding. In the face of these broad 
administrative policies, it is immaterial that the committee was 
prepared to make the solicitation of funds subject to a promise 
of a refund in the light of subsequent determinations by the 
Commission. Whatever appeal such a gesture might make to 
the discretion of the Commission, it was hardly an abuse of 
discretion to insist upon being satisfied, in advance, of the 
propriety of the proposed payment and to require compelling 
grounds for relaxing administrative procedures which, the 
Commission believes, serve best the public interest and the 
interest of investors. It is clear from this record, and, as we 
show more fully below, that no such compelling grounds have 
been presented. 

F. The Commission’s interpretation of the public interest standard of 
Section 12 (e) does not thwart legitimate activity of committees 

In answer to these broad policy considerations petitioners 
seem to suggest that without the right to make the financial 
arrangements in question committees for public security hold¬ 
ers cannot function effectively (Brief p. 23). Insofar as this 
suggestion purports to forecast the consequences which may 
follow upon the adoption of the policy reflected in the Com- 
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mission’s decision in this case, it is without basis in fact. On the 
contrary, as of June 30, 1949, the Commission has approved 
and enforced about 85 plans of reorganization under Section 
11 (e) and about 60 committees have been permitted to solicit 
authorizations to represent security holders in connection with 
hearings on Section 11 (e) plans. Yet none of those com¬ 
mittees found it necessary to apply to this Commission for 
authority to solicit funds in the aid of their activities. Ap¬ 
parently, the provision in each plan for payment of fees by the 
reorganized company has proved of sufficient inducement for 
security-holder representation. The Commission was, there¬ 
fore, not required to make an exception in this case. 31 

It should be emphasized that in administering Section 12 (e) 
of the Act the Commission has always felt that, because of the 
complexities and the competing interests involved in Section 11 
reorganizations, representation of all classes of security holders 
through committees can be beneficial and should be encouraged. 
Thus, as previously noted, the Commission has required suit¬ 
able provisions in the plan for payment of fees and expenses of 
those benefiting the reorganization. 32 The organization and 

"Without Issuing an opinion, the Commission, by order dated November 
14, 1942, permitted a committee to solicit funds from stockholders in con¬ 
nection with a proceeding instituted to determine what action should be 
required of a holding company to comply with the standards of Section 11 (b) 
(2). In the Matter of George B. Bassett, ct al.. File No. 68-13. The neces¬ 
sity for reorganizing the holding company had not been determined when 
the committee commenced its solicitation. Since there were then no estab¬ 
lished precedents even for requiring a company reorganized under Section 
11 (e) to pay fees and expenses of those contributing to the reorganization, 
it was not clear that the committee would have any means of obtaining 
financial remuneration for its services other than through stockholder con¬ 
tributions. At the present time, the practice of compensating committees 
out of the estate in a Section 11 (e) reorganization is well established, and 
experience has demonstrated that solicitation of funds is not necessary in 
order to obtain adequate representation for security holders. Therefore, the 
Commission’s refusal to authorize solicitation of funds by petitioners was 
clearly warranted in view of the considerations discussed in the text. 

" In New England Poicer Association, Holding Company Act Release No. 
8751, pp. 4-5 (194S), the Commission stated: 

“In the delicate task of readjusting private property rights under Section 
11 of the Act, we must base our determinations not only upon the past 
financial history of the company and its present condition but upon its future 
prospects as well. There is necessity for the exercise of the soundest Judg¬ 
ment in transmuting old securities into their equitable equivalents; and 
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function of committees has been appreciably facilitated by 
affording stockholders’ lists to committees; and recently the 
Commission intervened in a civil action in order to vindicate 
the general right of committees to engage in solicitation 
of authorizations to represent security holders in Section 11 
reorganizations. 33 The Commission considers its responsi¬ 
bility under Section 12 (e) as involving the delicate task of 
balancing, on the one hand, the desirability of maximum rep¬ 
resentation of security holders for the assertion of their 
interest and, on the other, the necessity of protecting the public 
interest in the proper administration of Section 11 and the 
protection of investors against abuses which in the past pre¬ 
vailed in corporate reorganizations. Admittedly, this task is 
not an easy one and, indeed, in that broad setting, even a 
decision in a particular case must be made in the light of 
its probable effects on the general course of administration 
of Section 11 reorganizations. 34 For example, if a committee 
must be permitted to solicit funds once, why not a second time, 
a third, and so on. Further, as the Commission noted, arrange¬ 
ments with security holders to finance the committee may raise 
difficulties in “enforcing fair and equitable provisions for return 

however clear our vision with respect to the present and the past, the future 
is always clouded with uncertainty. There is no mathematical formula by 
which we can chart or blueprint the future; and decisions which appear 
sound when written may be confounded by future events. Therefore, despite 
the thorough and impartial analysis and consideration which the staff and 
the Commission give to all these cases, we consider it sound policy not merely 
to tolerate but to encourage adequate class representation. 

“Under our Rule U-62 was have provided the method by which protective 
committees may be organized so that those who direct their activities shall 
operate with an eye single to the welfare of the class represented. We have 
felt, and we think correctly, that committees operating under the safeguards 
provided by the rule may perform a useful and sometimes important func¬ 
tion. We have therefore followed the practice of requiring the estate to 
provide for their reasonable compensation. Without our assurance, express 
or implied, that we would allow reimbursement and compensation from the 
estate, there would be a distinct deterrent to the formation of such commit¬ 
tees. 

“Unless the rights of a class of security holders may be affected by the plan, 
there is of course no reason for representation of the class. But where, as 
here, such rights are radically altered, there is a proper occasion for the 
formation of protective committees. . . .” 

* See North American Utility Securities Corp. v. Posen, et al, 82 F. Supp. 
16 (S. D. N. Y. 1948), affirmed 176 F. 2d 194 (C. A. 2,1949). 

* See SEC v. Chencry Corp., 332 U. S. 194, 202-203 (1947). 
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of contributed s ums /* even if it were assumed that unorganized 
security holders could be mobilized to enforce an accounting 
and restitution (R. 104). Moreover, as the Commission ob¬ 
served, such arrangements are “likely to encourage the forma¬ 
tion of and activities by committees . . . where the oppor¬ 
tunity for constructive service is not present” (R. 104^105). 
Since, as we have seen, the present limitations and procedures 
under Section 12 (e) have served well the public interest and 
the interest of investors, the Commission should not be 
compelled to alter its present course so as to authorize a pro¬ 
posal which may prove to be an opening wedge for a general 
resumption, although perhaps to a lesser extent, of financial 
ties and commitments by public investors to protective com¬ 
mittees. 

On the basis of the foregoing discussion, it is clear that peti¬ 
tioners cannot claim for their proposal any immunity under the 
First Amendment to the Constitution. Petitioners did not 
merely wish to write a letter to stockholders and the Com¬ 
mission’s order does not in terms prohibit the writing of a letter 
as such. The proposed communication by petitioners is directed 
to a purpose and petitioners’ intention is to conclude a financial 
arran gement with public security holders. It is clear, therefore, 
that petitioners, as fiduciaries to the class of security holders 
they represent, cannot claim a constitutional right to persuade 
the beneficiaries of their trust to enter into a financial trans¬ 
action which, as the Commission found, is in contravention of 
“the public interest and the interest of investors” under Section 
12 (e). 

A somewhat similar argument was made unsuccessfully be¬ 
fore the court in In re Schroeder Hotel Co., 86 F. 2d 491 (C. A. 
7,1936).“ The controversy in that case arose in the course of 
a reorganization proceeding under former Section 77B. In an 
earlier stage of the proceedings the District Court set aside a de¬ 
posit agreement under which a committee represented security 
holders and directed that the committee would no longer be 
permitted to act as agent for security holders under the deposit 

* See also In re George F. Nord Bldg. Corp., 129 F. 2d 173, 176 (C. A. 7, 
1942), cert, denied, 317 U. S. 670 (1942); In re Glen Sheridan Realty Trust, 
90 F. 2d 466, 468 (C. A. 7,1937). 
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agreement. Subsequently, upon a hearing, the court entered 
an order enjoining all further communications by members of 
the committee with security holders on the basis of evidence 
that the committee was mailing false and misleading informa¬ 
tion with reference to the plan. On appeal from the injunction 
the court affirmed. Although somewhat skeptical of the wis¬ 
dom of the broad sweep of the injunction, the court was hesi¬ 
tant under the circumstances to upset the discretionary exercise 
of the district court’s power to issue injunctions. However, 
the argument that the injunction violated the First Amend¬ 
ment to the Constitution was emphatically rejected by the 
court. The court stated that in view of the purpose of the 
Act and its express provisions the reorganization court has the 
constitutional power to prohibit acts and practices which would 
tend to prevent the achievement of the statutory purpose (pp. 
493-494). Without necessarily agreeing with the merits of the 
district court’s action, we believe that on the constitutional 
issue the court’s determination is a conclusive answer to the 
argument which petitioners make here. 3 ® Indeed, as we have 
seen, in this case, the Commission’s order was not directed to a 
proposed communication as such but rather to the financial 
transaction which petitioners seek to conclude with security 
holders for the purpose of continuing their employment as rep¬ 
resentatives of the public investors. 37 As previously noted, in 
the domain of corporate reorganization, such a financial ar¬ 
rangement cannot be considered as a mere private contract be¬ 
tween public investors and the committee. It vitally affects 
the public interest and the interest of investors, and must be 
considered and appraised in the light of those standards. 

"Compare also cases holding that the licensing power of Federal Com¬ 
munications Commission with respect to radio broadcasting under the 
standard of the public interest was not subject to attack under the First 
Amendment. Simmons v. Federal Communications Commission, 83 App. 
D. C. 262, 169 F. 2d 670 (1948), cert, denied , 335 U. S. 846 (1948); Trinity 
Methodist Church, South v. Federal Radio Commission, 61 App. D. C. 311, 
62 F. 2d 850 (1982), cert, denied, 288 U. S. 599 (1933). 

” See also McCloskey v. Tobin, 252 U. S. 107 (1919), where the court held 
valid under the Fourteenth Amendment a State statute prohibiting solicita¬ 
tions of employment “to prosecute, defend, present or collect • * * 
[claims] by means of personal solicitation of such employment.” 
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G„ The Commission’s order is not invalidated by its incidental effect upon 

petitioners’ proposed state court activities in relation to the reorganiza¬ 
tion of Long Island 

Petitioners further argue that the Commission could not bar 
them from soliciting funds to represent security holders in the 
courts or before the New York Commission (Br. pp. 23-24). 
Petitioners, however, have not merely presented to the Com¬ 
mission an abstract and a severable application to represent 
security holders in the courts or elsewhere. 58 Petitioners were 
organized to oppose the Section 11 (e) plan and to secure better 
treatment for the common stockholders of Long Island in the 
reorganization of the Long Island system. It was for that pur¬ 
pose that the original solicitation by petitioners was made (R. 
20-21, 25-26), and the proposal to secure financial aid from 
the public investors was directed towards the same end (R. 
39-45). It makes no difference whether in furtherance of that 
purpose the committee may have to appear before this Com¬ 
mission, the courts, or any other tribunal having jurisdiction 
over some phase of the reoganization. It would be anomalous 
to hold that under Section 12 (e) the Commission may examine 
the propriety of petitioners’ proposal with respect to one aspect 
of the reorganization and not with respect to another. The 
standards of Section 12 (e) obviously apply to the terms and 
conditions under which petitioners seek to represent the public 
security holders in any step in the reorganization, whether it 
be before this Commission, the court where the plan would be 
enforced, the appellate courts, or elsewhere. 39 

“It is clear, as tlie Commission noted in a footnote (R. 103, n. 6), that, 
Since Section 12 (e) applies to any solicitation of any authorization “re¬ 
garding any security of a registered holding company,” any such solicitation 
addressed to the stockholders of Long Island, a registered holding company, 
is subject to Section 12 (e). 

“At page 24 of their brief petitioners suggest that litigation may be re¬ 
quired if the New York Commission should enter an order in accordance 
with its prior determination (p. 13, supra) that the common stock of Long 
Island is without value. Petitioners apparently ignore the fact that the 
extent of participation by Long Island’s common stockholders must be deter¬ 
mined under the “fair and equitable” standards of Section 11 (e). That 
determination is exclusively within the province of this Commission and 
not the state authorities. That was established in the reorganization pro¬ 
ceedings with respect to Kings County Lighting Company, a former sub¬ 
sidiary of Long Island, in which proceeding the New York Commission had 
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Finally, it should be observed that under Section 12 (e) the 
Commission does not preclude, for example, an arrangement 
whereby one or several individuals would advance funds to a 
person for the purpose of representing them in a Section 11 
reorganization. Rule U-62 (b) expressly exempts from appli¬ 
cation of the rule “a solicitation of not more than twenty-five 
owners of securities or claims.” 40 The standards of Section 
12 (e) are generally made applicable to public solicitations 
of large groups of unorganized investors. It was in that area 
where the abuses of the equity receivership have occurred and 
it is against such solicitations that the Commission's super¬ 
visory responsibilities under Section 12 (e) are directed. In 
this case, as we have seen, there are more than 10,000 investors 
in Long Island’s common stock, of which 3,000,000 shares are 
outstanding; these investors are scattered throughout the 
United States; and the number of shares held by each is rela¬ 
tively small. It is clear, therefore, that the Commission was 
required to appraise petitioners’ proposal in terms of the statu¬ 
tory purpose as embodied in Section 12 (e). Having found 
that it was in contravention of the public interest and the 
interest of investors, the Commission properly denied effec¬ 
tiveness to petitioners’ proposal. 

urged a contrary view. See In re Kings County Lighting Co., 72 F. Supp. 
767 (E. D. N. Y. 1947), affirmed sub nom. Public Service Commission of Nev> 
York v. SEC, 166 F. 2d 784 (C. A. 2,1948), cert, denied, 334 U. S. 838 (1948). 

*The rule further provides for an exemption of a solicitation “of such 
larger numbers as the Commission for cause shown may. by order, authorize 
in any case.” 
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CONCLUSION 

The order of the Commission under review herein should 
be affirmed. 

Respectfully submitted, 

Roger S. Foster, 

General Counsel, 

Harry G. Slater, 

Chief Counsel, Division of Public Utilities, 

Aaron Levy, 

Solomon Freedman, 

Attorneys, 

Securities and Exchange Commission, 

J$5 Second Street NW., Washington 25, D. C. 
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